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This  edition  of  the  Law  Enforcement  Newsletter  is  my  first  as  Attorney  General.  I  am  looking 
forward  to  sharing  the  issues  we  are  tackling  and  the  progress  we  are  making  here  at  the  Attorney 
General's  Office  with  those  of  you  on  the  front  lines  of  law  enforcement.  I  have  had  the 
privilege  of  working  with  many  of  you  before.  As  you  all  know,  I  served  as  the  Middlesex 
County  DA  for  two  terms  and  I  have  worked  in  partnership  with  law  enforcement  for  more  than 
25  years.  Our  relationships  have  laid  the  groundwork  for  a  fruitful  future  in  the  law  enforcement 
community. 

Over  the  past  eight  months,  my  office  has  been  immersed  in  a  variety  of  areas—banking,  utilities, 
health  care  and  crime—areas  that  are  growing  and  changing  at  an  intense  pace.  I  have  spent  my 
time  addressing  antitrust  issues  in  the  utilities  and  banking  industries;  monitoring  potential  crises 
in  the  health  care  and  nursing  home  industries;  as  well  as  a  host  of  other  public  protection  issues, 
to  name  just  a  few. 

But  of  all  the  important  issues  that  I  have  encountered,  my  number  one  priority  remains  child 
protection.  In  law  enforcement,  we  have  the  unique  ability  to  directly  impact  children  in  a  very 
positive  way.  As  Middlesex  District  Attorney  and  now  as  Attorney  General,  it  is  a  role  I  take 
very  seriously. 

As  DA,  I  established  the  Community  Based  Justice  program,  which  focused  on  building  a  team 
strategy  among  my  office,  schools,  social  services,  and  police  to  deal  with  at-risk  youth.  CBJ's 
success  utilizing  community  prevention  and  early  intervention  methods  is  resounding  proof  for 
the  need  of  such  programs  statewide. 
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With  that  in  mind,  in  January,  I  created  the  Attorney  General's  Children's  Protection  Project. 
The  mission  of  the  Project  is  to  promote  the  safety,  health  and  welfare  of  children  across  the 
Commonwealth  by  working  in  partnership  with  law  enforcement,  local  communities,  schools, 
and  public  and  private  agencies.  We  intend  to  devise  a  comprehensive  strategy  to  respond  to  the 
needs  of  children  and  strengthen  efforts  to  protect  them. 

As  law  enforcers— and,  for  many  of  us,  as  parents-school  safety  is  at  the  forefront  of  our  minds 
when  it  comes  to  child  protection.  In  the  wake  of  the  recent  cases  of  school  violence,  it  is  clear 
that  we  cannot  expect  a  quick  fix  to  remedy  the  root  causes  of  juvenile  violence.  Personal,  social 
and  economic  factors  play  themselves  out  in  the  hallways  of  our  schools;  so  while  we  work  to 
enact  long-term  solutions  to  these  causes  of  youth  violence,  there  are  steps  we  can  take  to  prevent 
the  immediate  threats.  The  Office  of  the  Attorney  General's  Family  and  Community  Crimes 
Bureau  has  outlined  those  steps  in  its  Fall  1 999  Safe  Schools  Newsletter. 

These  guidelines  should  prove  helpful  for  all  of  us  in  law  enforcement.  If  schools  and 
communities  do  their  part,  schools  will  be  safer  for  our  children,  and  those  at  risk  won't  end  up 
in  the  hands  of  the  law. 

Working  in  the  field  for  as  long  as  I  have,  I  know  how  critical  the  relationships  are  to  effective   . 
law  enforcement.  In  late  August,  I  met  with  the  Massachusetts  Chiefs  of  Police  Association  and 
proposed  the  creation  of  a  Police  Chiefs  Advisory  Board.  The  Board  will  comprise  a 
representative  selection  of  Chiefs  from  around  the  Commonwealth  and  will  meet  with  me 
regularly.  As  testament  to  our  common  dedication  to  the  spirit  of  collaboration,  the  proposal  was 
resoundingly  approved  by  the  MCPA.  The  Board  creates  an  opportunity  for  dialogue  among 
police  chiefs,  their  departments  and  my  office.  As  a  group  we  will  respond  to  the  needs  and 
concerns  of  police  departments  across  the  state. 

Those  of  us  in  law  enforcement  have  a  unique  vantage  point.  I  look  forward  to  an  open  exchange 
of  ideas  and  perspectives  with  you  all  as  Attorney  General.  We  have  a  lot  to  learn  from  each 
other  and  what  we  bring  to  the  table  has  the  potential  to  improve  the  future  of  our  children.  Your 
input  is  not  only  valuable  to  me,  it  is  integral  to  the  success  of  each  and  every  one  of  our  efforts. 


Sincerely, 


Tom  Reilly 
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GENERAL  LAWS  UPDATES 

Michael  Fabbri 
Assistant  District  Attorney 
Sean  Kealy 
Legal  Counsel,  Joint  Legislative  Committee  on  Criminal  Justice 


An  Act  Relative  to  Antique  and  Replica  Weapons.  Chapter  1  of  1999,  declared  an  emergency 
law,  was  effective  March  2,  1999.  This  law  further  amends  chapter  180  of  the  acts  of  1998,  the 
recently  enacted  gun  control  statute.  This  law  replaces  the  third  paragraph  of  §8  to  exempt 
firearms  produced  before  1899,  replicas  of  certain  firearms,  and  manufacturers  or  wholesalers  of 
firearms  from  many  of  the  provisions  of  the  gun  control  law  contained  in  G.L.  c.  140  §§  122- 
129D,  131,  131A,  131B,  and  131E. 

The  following  is  a  summary  of  the  legislative  changes  for  calendar  year  1998,  inasmuch 
as  they  relate  to  the  criminal  law. 

1 .  Chapter  50  of  the  Acts  of  1998  (effective  June  11,1 998)  amends  c.  94C,  §  1 .  The 
amendment  alters  the  definition  of  drug  paraphernalia  from  instruments  "used,  or  intended  for 
use,"  to  those  "primarily  intended  or  designed  for  use"  in  the  production,  possession  or  selling  of 
drugs.  "Primarily  intended  for  use"  is  defined  as  "likely  use  which  may  be  ascribed  to  an  item 
by  a  reasonable  person."  "Designed  for  use"  is  defined  as  "the  use  a  reasonable  person  would 
ascribe  to  an  item  based  on  the  design  and  features  of  said  item."  The  new  definition  also  sets 
forth  a  list  of  items  which  constitute  drug  paraphernalia,  but  notes  that  the  list  is  not  exhaustive. 
For  items  not  specifically  on  the  list,  the  legislature  maintained,  with  two  exceptions,  the  list  of 
"logically"  (this  word  was  added)  relevant  criteria  which  a  judge  "should"  (changed  from 
"shall")  consider  in  making  a  determination  as  to  whether  or  not  an  item  amounts  to  drug 
paraphernalia.  Paragraphs  (a),  which  allows  a  judge  to  consider  statements  made  by  owners  or 
possessors  of  the  item,  and  (e),  which  allows  a  judge  to  consider  direct  and  circumstantial 
evidence  of  the  owner  or  possessor's  intent  for  the  use  of  the  item,  have  been  eliminated. 

2.  Chapter  87  of  the  Acts  of  1998  (effective  July  21,1 998)  amends  the  voting  registration 
laws,  G.L.  c.  51,  §§4,  37,  and  44  to  allow  persons  who  either  have  restraining  orders,  are  in  a 
protective  shelter,  or  have  an  affidavit  from  the  police  chief  attesting  to  the  fact  that  they  are 
entitled  to  the  protection  of  G.L.  c.  265,  §24C  (sexual  assault  victim  confidentiality)  to  have  their 
name  and  address  withheld  from  the  voting  lists  and  not  subject  to  disclosure. 

3.  Chapter  96  of  the  Acts  of  1998  (effective  April  23,  1998,  by  emergency  preamble) 
allows  the  Attorney  General  to  suspend  until  September  1,  1999,  the  application  or  operation  of 
any  provision  of  the  child  labor  laws  found  in  G.L.  c.  149  or  the  regulations  enacted  pursuant  to 
that  statute  as  they  relate  to  minors  over  the  age  of  1 6.  The  Attorney  General  must  allow  for  a 
hearing  with  notice  and  opportunity  to  be  heard.  A  suspension  of  the  laws  may  then  be  allowed 
if  an  emergency  exists  and  conditions  of  hardship  in  an  industry,  branch  of  industry  or  individual 
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business  require  or  justify  suspension  of  the  rule  or  regulation.  The  suspension  must  identify  the 
particular  departments,  opej  ations,  or  occupations  within  the  industry,  branch  of  industry  or 
establishment  which  are  effected  by  the  suspension. 

4.  Chapter  98  of  the  Acts  of  1998  (effective  April  23,  1998,  by  emergency  preamble) 
amends  G.L.  c.  119,  §72  to  allow  the  juvenile  court  to  maintain  jurisdiction  over  an  individual 
validly  charged  in  juvenile  court  until  the  final  disposition  of  the  case,  including  remands,  retrials 
after  appeal,  continuances  on  pretrial  probation,  and  having  the  charges  placed  on  file.  This 
change  applies  to  all  cases  begun  on  or  after  October  1 ,  1996.  Section  3  of  the  statute  states  that 
the  juvenile  court  maintains  jurisdiction  over  cases  and  persons  until  disposed  or  transferred 
regardless  of  age  if  commenced  properly  and  applies  to  all  cases  between  December  31,  1991, 
and  September  30,  1996,  except  murder  cases  committed  by  persons  14  or  over  after  July  27, 
1996. 

5.  Chapter  100  of  the  Acts  of  1998  (effective  May  1,  1998,  by  emergency  preamble) 
amends  G.L.  c.  268A,  §17,  by  carving  out  an  exception  to  the  laws  limiting  gifts  and 
compensation  for  outside  employment  to  municipal  employees  by  allowing  municipal  employees 
to  apply  on  behalf  of  anyone  for  a  building,  electrical,  wiring,  plumbing,  gas  fitting,  or  septic 
permit,  and  to  receive  compensation  for  said  services,  unless  the  employee  is  employed  by  or 
provides  services  to  the  permit-granting  agency. 

6.  Chapter  115  of  the  Acts  of  1998  (effective  May  4,  1998,  by  emergency  declaration  of 
the  Governor)  creates  G.L.  c.  266,  §147  establishing  criminal  penalties  for  the  willful 
manufacture,  use,  display,  advertisement,  distribution,  offering  for  sale,  sale  or  possession  with 
the  intent  to  sell  or  distribute  any  item  or  service  bearing  or  identified  by  a  counterfeit  mark 
(which  is  specifically  defined  in  the  statute).  The  punishment  under  this  statute,  depending  on 
whether  it  is  a  first,  second,  or  third  offense,  and  the  quantity  and  dollar  value  of  the 
counterfeited  property,  ranges  from  not  more  than  two  and  one-half  years  in  the  house  of 
correction  to  not  more  than  1 0  years  in  state  prison.  The  court  can  also  order  fines  up  to  three 
times  the  value  of  the  counterfeited  property  and  an  additional  fine  of  75%  of  the  value  of  the 
counterfeited  property  if  it  creates  a  threat  to  public  health  and  safety.  Under  the  statute,  all 
counterfeited  property  should  be  seized  and  either  turned  over  to  the  trademark  owner,  or 
destroyed,  unless  the  trademark  owner  consents  to  an  alternative  disposition. 

7.  Chapter  199  of  the  Acts  of  1998  (effective  July  22,  1 998)  amends  G.L.  c.  208,  §3 1 ,  by 
adding  a  new  section,  §31  A,  which  mandates  that  the  probate  court  consider  evidence  of  present 
abuse  toward  a  parent  or  child  when  deciding  and  issuing  any  temporary  or  permanent  custody 
order.  A  probate  court's  finding,  by  a  preponderance  of  the  evidence,  that  a  pattern  or  serious 
incident  of  abuse  has  occurred  creates  a  rebuttable  presumption  that  it  is  not  in  the  best  interest  of 
the  child  to  be  placed  in  the  sole  custody,  shared  legal  custody,  or  shared  physical  custody  with 
an  abusive  parent.  For  the  purpose  of  this  act,  "an  abusive  parent"  means  a  parent  who  has 
committed  a  pattern  of  abuse  or  a  serious  incident  of  abuse.  This  act  specifies  that  an  order 
issued  under  G.L.  c.  209A  does  not,  in  and  of  itself  constitute  evidence  of  abuse,  but  may  be 


admissible  for  other  purposes  as  the  court  determines.  This  act  also  lists  several  possible 
provisions  for  the  safety  and  well  being  of  the  child  which  may  be  ordered  by  the  court  if  it 
orders  visitations  to  an  abusive  parent. 

8.  Chapter  180  of  the  Acts  of  1998  (effective  October  12,  1998) 

a.  Assault  Weapons  Provisions.  This  act  bans  the  possession,  sale  or  transfer  of 
assault  weapons  or  large  capacity  ammunition  feeding  devices  not  lawfully  possessed  on  the 
effective  date  of  the  federal  ban  (9/13/94).  This  act  does  not,  however,  ban  the  future  sale  of 
assault  weapons  or  large  capacity  ammunition  feeding  devices  manufactured  before  1994.  In 
order  to  purchase  an  assault  weapon,  one  must  qualify  for  a  Class  "A"  license  to  carry,  which 
carries  heightened  restrictions  and  may  be  denied  or  revoked  on  "suitability"  grounds. 

b.  Licensing  Reform.  This  act  also  significantly  changes  the  laws  relative  to  FID 
Cards  and  Licenses  to  Carry  (LTCs).  LTCs  are  divided  into  two  classes;  Class  A  and  Class  B. 
Class  A  licenses  relate  to  the  use  and  possession  of  large  capacity  firearms,  rifles,  shotguns,  and 
ammunition  feeding  devices.  Class  B  LTCs  relate  to  the  use  and  possession  of  non-large 
capacity  firearms  and  large  capacity  rifles  and  shotguns.  Police  Chiefs  maintain  the  discretion  to 
deny,  suspend  or  revoke  all  LTCs  on  "suitability"  grounds.  The  law  disqualifies  anyone  from 
holding  a  LTC  or  FID  who  has  been  convicted/adjudicated  delinquent  or  as  a  youthful  offender 
of  a:  (a)  felony;  (b)  misdemeanor  punishable  by  more  than  two  years;  (  c  )  crime  of  violence 
(very  broadly  defined);  (d)  drug  offense;  or  (e)  weapons  offense.  (  An  FID  applicant  will  qualify 
if  certain  minor  weapon  and  drug  convictions  are  more  than  five  years  old.)  The  law  also 
disqualifies  people  who  have  an  outstanding  arrest  warrant,  and  people  subject  to  G.L.  c.  209A 
orders. 

In  addition:  the  fee  for  all  permits  is  increased  to  $25  (a  portion  of  which  goes  to  the 
Firearms  Record  Keeping  Trust  Fund);  any  person  applying  for  a  firearms  permit  who  was  not 
licensed  as  of  6/1/98  must  submit  to  a  basic  firearms  safety  certificate  to  the  licensing  authority; 
all  cards/licenses  expire  after  four  years;  any  person  applying  for  a  license  to  carry  must  be  at 
least  21  years  of  age;  and  all  applicants  for  cards  and  licenses  must  be  fingerprinted  and 
photographed. 

Also,  the  law  enables  the  police  to  store  all  surrendered  weapons  in  a  bonded  warehouse 
including  weapons  confiscated  under  a  G.L.  c.  209A  suspension  or  surrender  order.  The  law  also 
clarifies  that  a  person  subject  to  a  G.L.  c.  209A  suspension  and  surrender  order  may  not  transfer 
possession  of  a  weapon  to  anyone  other  than  a  licensed  dealer. 

c.  Provisions  to  Protect  Children  and  Enhance  Gun  Safety.  This  act  prohibits 
anyone  from  selling  firearms  to  a  person  under  the  age  of  21  (raised  from  18  years  old). 
Penalties  for  sale  to  a  "minor"  are  increased  to  imprisonment  for  up  to  10  years. 

This  law  prohibits  the  transfer  of  a  large  capacity  weapon  by  a  parent  or  guardian  to  a 
person  under  the  age  of  1 8.  The  penalty  for  such  offense  is  imprisonment  for  not  less  than  five 
years  nor  not  more  than  10  years.  « 


This  act  further  forbids  the  sale  of  poorly  made  weapons,  or  "junk  guns".  It  also  makes  it 
an  unfair  or  deceptive  trade  practice  under  G.L.  c.  93A  for  a  manufacturer  or  dealer  to  sell  a 
firearm  or  large  capacity  semiautomatic  weapon  without  a  safety  device  designed  to  prohibit 
discharge  by  unauthorized  users.  This  law  specifies  that  individuals  must  store  weapons  in  a 
locked  container  or  with  a  tamper  resistant  safety  device. 

d.  Dealer  Restrictions.  This  law  requires  firearms  dealers  to  verify  permits  in 
person  and  specifies  that  they  cannot  conduct  transactions  by  mail,  fax,  or  over  the  Internet.  The 
law  requires  all  dealers  to  have  a  place  of  business,  and  prohibits  them  from  dealing  out  of  their 
home,  and  requires  an  annual  inspection  of  a  dealer's  commercial  premises  by  the  licensing 
authority.  The  law  also  extends  the  conditions  placed  on  a  dealer's  license  to  prohibit  the  sale  of 
assault  weapons  and  junk  guns.  The  penalties  for  violating  the  conditions  of  a  dealer's  license 
have  also  been  enhanced. 

e.  Firearms  Record  Keeping  Trust  Fund.  This  law  creates  a  trust  fund  to  improve 
the  quality  of  record  keeping  of  firearms  transfers,  and  to  improve  access  by  local  law 
enforcement  to  state  firearms  records. 

f.  Covert  Weapons  Banned.  This  law  bans  the  possession  and  sale  of  weapons 
that  are  not  detectable  as  weapons  by  x-ray,  metal  detectors,  or  visually  (e.g.,  weapons  in  the 
shape  of  a  cigarette  lighter,  key  chain,  etc.). 

g.  Penalties  for  Gun-Related  Crimes.  This  law  enhances  the  penalty  for  using  a 
firearm  in  the  commission  of  a  felony.  The  new  penalties  are  imprisonment  for  not  less  than  five 
years,  or  not  less  than  10  years  for  large  capacity  weapons.  This  law  also  make  it  a  crime  to 
possess  a  large  capacity  firearm,  rifle,  shotgun,  or  feeding  device  without  a  valid  license, 
punishable  by  not  less  than  2  14  nor  more  than  10  years.  This  legislation  also  creates  an  Armed 
Career  Criminal  Act  which  prohibits  someone  who  has  been  convicted  of  a  violent  crime  or 
serious  drug  offense,  from  unlawfully  possessing  a  firearm.  Punishment  under  this  act  is 
imprisonment  for  not  less  than  three  nor  more  than  15  years.  For  two  violent  crimes/serious  drug 
offenses,  the  penalty  is  imprisonment  for  not  less  than  1 0  nor  more  than  1 5  years.  For  three 
violent  crimes/serious  drug  offenses,  the  penalty  is  imprisonment  for  not  less  than  nor  more  than 
20  years.  This  act  creates  the  crime  of  being  under  the  influence  of  drugs  or  alcohol  while 
possessing  or  carrying  a  loaded  rifle,  shotgun  or  firearm.  Finally,  the  penalties  for  1 5  crimes, 
such  as  rape,  home  invasion,  and  kidnapping  are  enhanced  if  the  offender  is  armed  with  a 
weapon  when  committing  the  offense. 

9.  Chapter  188  of  the  Acts  of  1998  (effective  October  20,  1998)  amends  G.L.  c.  233,  §§ 

20C-20H  which  formerly  only  allowed  the  Attorney  General  or  a  District  Attorney  to  apply  to 
the  SJC  for  an  order  granting  immunity  to  a  witness  who  had  been  called  to  testify  before  the 
grand  jury  investigating  one  of  several  specific  offenses.  The  Attorney  General  or  the  District 
Attorney  may  now  apply  for  the  grant  of  immunity  to  a  witness  to  either  a  justice  "of  the  SJC,  the 
Appeals  Court  or  the  Superior  Court,  not  only  during  a  grand  jury  proceeding,  but  at  any  time 


during  a  criminal  proceeding.  The  court  must  then  hold  a  closed  hearing  at  which  the  witness  is 
entitled  to  representation  by  an  attorney.  After  the  hearing,  the  court  may  issue  an  order  granting- . 
immunity  to  the  witness.  The  order  granting  immunity  shall  be  in  writing  and  will  become 
effective  upon  the  refusal  of  the  witness  to  answer  a  question  or  produce  evidence  on  the  basis  of 
his  privilege  against  self-incrimination.  This  act  allows  the  Attorney  General  or  the  District 
Attorney  to  request  a  stay  of  any  criminal  proceeding,  with  the  exception  of  grand  jury 
proceedings,  until  the  court  acts  on  the  application  for  a  grant  of  immunity.  If  a  jury  has  been 
impaneled,  the  act  mandates  that  the  court  shall  conduct  an  expedited  hearing. 

The  new  law  mandates  that  the  Attorney  General  notify  all  District  Attorneys  of  any 
application  for  a  grant  of  immunity,  just  as  the  DAs  have  had  to  notify  other  prosecutorial  offices 
of  their  immunity  applications.  The  Attorney  General  or  a  District  Attorney,  however,  may  not 
waive,  either  orally  or  in  writing,  the  right  to  be  served  with  an  application,  and  the  applicant 
may  either  file  an  affidavit  of  proof  of  service  or  the  waivers  of  service  with  the  court. 

The  list  of  offenses  for  which  the  witness  is  refusing  to  testify  or  produce  evidence  has 
also  been  amended  to  include  the  offense  of  uttering  or  any  other  felony  not  already  listed  in 
G.L.  c.  233,  §  20D. 

10.  Chapter  220  of  the  Acts  of  1998  (effective  November  4,  1 998)  amends  the  punishments 
and  suspension  available  under  G.L.  c.  90,  §  8  which  regulates  the  application,  examination,  and 
renewal  of  motor  vehicle  operator's  license. 

This  law  adds  new  requirements  for  obtaining  a  learner's  permit  including  that  the 
applicant  has  not  been  convicted  of  violating  any  alcohol  or  drug  related  law.  For  the  purposes 
of  this  act,  continuances  without  a  finding  or  placing  a  charge  on  file  is  deemed  to  be  a 
conviction.  This  provision  only  applies  to  persons  who  apply  for  a  junior  operator's  license  on 
or  after  the  effective  date  of  this  act. 

This  act  also  mandates  that  during  the  first  six  months  of  being  licensed,  a  junior  operator 
may  not  have  a  passenger  in  the  vehicle  who  is  under  1 8  years  of  age,  with  the  exception  of  an 
immediate  family  member,  unless  there  is  also  a  front  seat  passenger  who  is  a  fully  licensed 
operator  and  is  at  least  21  years  old.  If  this  provision  is  violated,  the  junior  operator's  license 
may  be  suspended  for  30  days  for  a  first  offense,  60  days  for  the  second  offense,  and  90  days  for 
a  third  offense.  A  person  may  only  operate  a  vehicle  with  a  learner's  permit  with  a  fully  licensed 
person  who  is  at  least  21  years  old  in  the  front  passenger  seat,  and  may  not  operate  a  vehicle 
between  12:00  a.m.  and  5:00  a.m. 

This  law  also  amends  G.L.  c.  90,  §20  (relative  to  certain  motor  vehicle  offense 
punishments  and  penalties)  so  that  the  holder  of  a  junior  operator's  license  who  is  convicted  of 
speeding,  drag  racing  or  violating  the  pedestrian  laws  (G.L.  c.  90,  §§17,  17A,  or  18)  shall  in 
addition  to  any  other  penalties,  fines  or  suspensions,  have  his  or  her  license  suspended  for  1 80 
days  for  a  second  offense  and  one  year  for  a  third  or  subsequent  offense. 


This  law  amends  G.L.  c.  90,  124P  (relative  to  alcohol  education  and  treatment  programs 
for  minors)  to  provide  specific  penalties  for  impaired  operators  under  the  age  of  1 8  years.  A 
minor  who  registers  a  blood  alcohol  percentage  of  two  one-hundredths  or  greater,  or  refuses  to  be 
tested,  shall  have  his  or  her  license  suspended  for  one  year  in  addition  to  any  other  penalty 
required  under  G.L.  c.  90  §24  (OUI),  §24G  (motor  vehicle  homicide)  or  §24L  (OUI  causing 
serious  bodily  injury).  A  minor  who  violates  these  laws  for  a  first  offense  shall  have  his  or  her 
license  suspended  for  1 80  days  in  addition  to  the  assignment  to  a  treatment  program  for  underage 
drinkers.  If  the  minor  fails  the  program,  his  or  her  license  shall  be  suspended  for  one  year.  A 
minor  who  violates  these  laws  for  first  offense  shall  have  his  or  her  license  suspended  for  180 
days  in  addition  to  the  assignment  to  a  treatment  program  for  underage  drinkers.  If  the  minor 
fails  the  program,  his  or  her  license  shall  be  suspended  for  one  year.  A  minor  who  violates  G.L. 
c.  90,  §§24,  24G.  or  241  (driving  while  drinking  from  an  open  container)  or  §24L  shall  have  his 
license  suspended  for  one  year  for  a  second  or  subsequent  offense. 

The  enhanced  suspension  under  this  act  shall  apply  to  violations  committed  on  or  after 
the  effective  date  of  this  act.  This  law  specifies  that  an  operator's  license  may  not  be  issued  to  a 
person  who  has  had  his  or  her  junior  operator's  license  suspended  or  revoked  until  the  full  term 
of  the  suspension  or  revocation  has  been  served  without  regard  to  age. 

Finally,  this  act  doubles  the  suspension  time  of  a  license  for  an  operator  who  violated 
G.L.  c.  138,  §34A  (minors  purchasing  alcohol).  Violations  of  this  section  are  to  be  reported  to 
the  Registrar  of  Motor  Vehicles  and  the  defendant's  license  will  be  suspended  for  180  days. 

11.        Chapter  232  of  the  Act  of  1998  (effective  August  7,  1 998)  adds  three  substances  to 
Glass  A  of  G.L.  c.  94C,  §31: 

(1)  Flunitrazepam,  (2)  Gamma  Hydroxy  Butyric  Acid,  and  (3)  Ketamine  Hydrochloride. 

This  law  also  amends  G.L.  c.  265  by  adding  section  26B,  which  imposes  a  sentence  of 
1 0  years  to  life  on  anyone  who  uses  a  drug  with  the  intent  to  stupefy  or  overpower  a  person  in 
order  to  commit  kidnapping.  If  a  person  violates  this  section  with  the  intent  to  extort  money  he 
shall  be  punished  by  imprisonment  for  1 5  years  to  life. 

This  law  revises  G.L.  c.  272,  §3  (relative  to  drugging  persons  for  sexual  intercourse)  to 
expand  the  type  of  sexual  activity  which  is  prohibited  when  a  person  has  been  drugged,  from  the 
former  standard  of  "unlawful  sexual  intercourse"  to  "sexual  intercourse  or  unnatural  sexual 
intercourse."  The  penalties  for  this  section  are  now  imprisonment  in  the  state  prison  for  10  years 
to  life,  or  jail  or  house  of  correction  for  not  more  than  two  to  two  and  a  half  years,  or  a  fine  of  not 
more  than  $1,000,  or  both  a  fine  and  imprisonment  in  a  jail  or  house  of  correction. 

Finally,  this  act  revises  G.L.  c.  272,  §1 1  so  that  a  person  may  be  convicted  of  drugging  a 
person  for  sexual  intercourse  on  the  evidence  of  one  person  without  "corroboration  in  material 
particular."  The  statute  of  limitation  for  this  sex  crime  has  also  been  extended. 


12.        Chapter  236  of  the  Acts  of  1998  (effective  November  5,  1 998)  provides  that  when 
investigating  and  prosecuting  violations  of  the  various  Massachusetts  wage  laws,  the  Attorney 
General's  Office  may  now  either  seek  enhanced  criminal  penalties  or,  rather  than  charging  a 
violator  in  criminal  court,  may  issue  a  civil  citation  and  assess  the  violator  a  fine  and  restitution. 

The  former  wage  law  contained  separate  criminal  penalties  for  various  possible  violations 
of  wage  laws  found  in  G.L.  c.  149,  §§  26,  27,  27A,  27B,  27F,  27G,  27H,  (relative  to  the 
prevailing  wage  law),  §§  148  and  148B,  (relative  to  the  payment  of  wages)  and  G.L.  c.  151,  §§ 
1A,  IB,  or  19  (relative  to  the  payment  of  minimum  wages  and  overtime).  This  act  rewrites  G.L. 
c.  149,  §  27C  so  that  any  employer,  contractor,  foreman,  or  employee  who  willfully  violates  the 
above  sections  shall  be  punished  for  a  first  offense  with  a  fine  of  not  more  than  $25,000  or 
imprisonment  of  not  more  than  one  year,  or  both  imprisonment  and  fine.  A  second  or 
subsequent  offense  shall  be  punished  with  a  fine  of  not  more  than  $45.^00  or  imprisonment  of 
not  more  than  two  years,  or  both.  In  addition  to  these  penalties,  the  violator  shall  be  prohibited 
from  contracting  with  the  Commonwealth  for  the  construction  of  any  public  buildings  for  five 
years.  If  violation  was  made  without  a  willful  intent,  the  penalties  are  as  follows:  a  fine  of  not 
more  than  $10,000,  or  imprisonment  of  not  more  than  six  months  for  the  first  offense,  and  for  a 
subsequent  offense,  a  fine  of  not  more  than  $25,000  or  imprisonment  of  not  more  than  one  year, 
or  both.  In  addition  to  these  penalties,  the  violator  shall  be  prohibited  from  contracting  with  the 
Commonwealth  for  the  construction  of  any  public  buildings  for  up  to  six  months  for  the  first 
offense  and  up  to  three  years  for  a  subsequent  offense.  This  new  law  also  mandates  that  after  a 
conviction  or  disposition,  the  clerk  shall  send  notice  of  conviction  to  the  Attorney  General,  who 
must  then  send  written  notice  to  all  departments  or  agencies  for  the  Commonwealth  that  contract 
for  public  construction. 

The  most  significant  change  to  the  wage  laws,  however,  is  that  the  Attorney  General  may 
not  issue  either  a  written  warning  or  a  civil  citation  to  violators  of  wage  laws.  Rather  than  pursue 
the  matter  criminally  in  all  cases,  the  Attorney  General  may  require  that  the  infraction  be 
rectified,  that  restitution  be  made  to  the  aggrieved  party,  or  that  a  civil  penalty  of  not  more  than 
$25,000  for  each  violation  be  paid  within  21  days  from  the  issuance  of  the  citation.  If  a  violator 
fails  to  pay  a  civil  penalty  or  restitution,  the  Attorney  General  may  apply  for  a  criminal 
complaint  for  the  violation  of  the  appropriate  section  of  this  chapter. 

In  addition,  chapter  G.L.  c.  149,  §  148A  now  specifies  that  an  employer  who  discharges 
or  discriminates  against  an  employee  because  the  employee  has  made  a  complaint  to  the 
Attorney  General  or  assists  the  Attorney  General  in  an  investigation  dealing  with  the  prevailing 
wage  laws  shall  be  punished  with  a  fine  of  up  to  $50,000  or  imprisonment  of  not  more  than  six 
months,  or  both  fine  and  imprisonment. 

13.        Chapter  238  of  the  Acts  of  1998  (effective  November  5,  1998)  amends  G.L.  c.  66,  §  10 
so  that  the  home  address  and  telephone  number  of  Department  of  Social  Services  personnel  are 
now  excluded  from  public  inspection.  Limited  exceptions  apply. 


14.  Chapter  295  of  the  Acts  of  1998  (effective  November  9,  1 998)  authorizes  the  director  of 
the  Division  of  Standards  to  issue  civil  citations  as  an  alternative  to  criminal  proceedings  for 
violations  of  the  weights  and  measurements  laws  found  in  G.L.  c.  6  and  98.  The  civil  citation 
may  equal  75  percent  of  the  maximum  criminal  fine  provided  for  each  violation.  If  the  fine 
levied  is  not  paid  within  a  certain  amount  of  time,  the  director  of  the  Division  of  Standards  may 
either  apply  for  a  criminal  complaint  or  initiate  a  civil  complaint  in  the  district  court. 

15.  Chapter  302  of  the  Acts  of  1998  (effective  November  12,  1 998)  mandates  that 
commercial  bicycle  messengers  must  apply  for  licenses  from  the  Boston  Police  Department  and 
display  an  officially  issued  license  plate  on  the  rear  of  their  bicycle.  Messenger  services  within 
the  city  of  Boston  may  only  employ  properly  licensed  riders  and  must  provide  instruction  to 
them  on  safety.  A  bicycle  messenger  shall  be  subject  to  a  fine  for  failing  to  be  properly  licensed, 
not  properly  wearing  a  helmet,  or  not  properly  displaying  a  license  plate.  The  fines  for  each 
offense  is  $100  for  the  first  offense,  $250  for  the  second  offense,  and  up  to  $300  for  third  or 
subsequent  offense.  The  Boston  Police  Commissioner  many  deny,  suspend,  or  revoke  a 
commercial  bicycle  messenger  license  at  his  discretion. 

16.  Chapter  308  of  the  Acts  of  1998  (effective  November  1 9,  1 998)  amends  the  first 
paragraph  of  G.L.  c.  127,  §  49  to  exclude  sex  offenders  or  sexually  dangerous  people  from  being 
eligible  for  any  program  outside  a  correctional  facility  authorized  under  §  48  or  any  other  work 
release  program  authorized  by  law. 

17.  Chapter  320  of  the  Acts  of  1998  (effective  December  3,  1998)  amends  G.L.  c.  266,  by 
adding  a  new  section,  §  18A,  which  states  that  whoever  enters  a  dwelling  house  by  false 
pretenses  and  commits  larceny,  or  has  the  intent  to  commit  a  felony,  shall  be  punished  by  a  fine 
of  not  more  than  $5,000  and  imprisonment  in  the  house  of  correction  for  not  more  than  two 
years,  or  both. 

18.  Chapter  336  of  the  Acts  of  1998  (effective  December  24,  1998)  amends  G.L.  c.  6.  by 
adding  a  new  section,  §  17E,  which  states  that  a  long  term  care  facility  may  obtain  criminal 
offender  record  information  (CORI)  about  a  person  applying  for  a  position  that  involves  the 
direct  personal  care  or  treatment  of  facility  residents.  The  facility  may  not,  however,  disseminate 
this  information  for  any  purpose  other  than  the  protection  of  the  elderly  or  the  disabled. 

This  act  also  amends  G.  L.  c.  1 1 1,  by  striking  out  §§  72F  to  72L  inclusive  and  replacing 
those  sections  with  new  provisions  to  regulate  the  reporting  of  abuse  in  long  term  care  facilities. 
Section  72G  states  that  if  one  of  a  list  of  involved  people,  including:  physician,  medical  intern  or 
resident,  physician  assistant,  registered  nurse,  licensed  practical  nurse,  nurse  aid,  orderly,  home 
health  aide,  hospice  worker,  homemaker,  administrator,  responsible  person,  medical  examiner, 
dentist,  optometrist,  optician,  chiropractor,  podiatrist,  coroner,  police  officer,  speech  pathologist, 
audiologist,  social  worker,  pharmacist,  physical  or  occupational  therapist  or  health  officer,  has  a 
reasonable  cause  to  believe  that  a  patient  or  resident  of  such  a  facility  has  been  abused, 
mistreated,  neglected  or  had  property  misappropriated,  shall  immediately  report  this  belief  to  the 
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Department  of  Public  Health.  If  a  person  makes  such  a  report,  whether  required  to  by  statute  or 
not,  he  or  she  may  not  be  held  liable  in  any  civil  or  criminal  action  if  the  report  was  made  in 
good  faith.  The  statute  also  states  that  a  facility  or  program  shall  not  retaliate  against  someone 
who  makes  a  report  of  abuse. 

Section  72H  mandates  that  the  Department  take  the  following  steps  after  receiving  a 
report  of  abuse:  1)  notify  the  Attorney  General  of  the  report,  2)  investigate  and  evaluate  the 
information  reported,  3)  evaluate  the  environment  of  the  facility,  4)  forward  a  copy  of  the 
Department's  written  report  and  finding  to  Attorney  General,  5)  if  the  Department  has  reasonable 
cause  to  believe  that  a  patient  or  resident  has  died  as  the  result  of  abuse,  mistreatment  or  neglect, 
immediately  report  the  death  to  the  Attorney  General,  the  county  district  attorney  and  the 
medical  examiner,  and  6)  promulgate  necessary  regulations.  The  section  specifies  a  method  by 
which  certain  people  may  obtain  the  reports  received  and  produced  by  the  Department.  A  person 
who  causes  information  in  the  Department's  files  to  be  released  without  authorization  shall  be 
punished  by  a  fine  of  not  more  than  $1,000  or  by  imprisonment  for  not  more  than  2'/2  years  or 
both. 

Section  72J  establishes  a  registry  of  all  individuals  who  have  met  the  federal 
requirements  for  competency  and  are  certified  as  nurse  aids.  The  registry  shall  also  contain  the 
findings  of  the  Department  about  patient  or  resident  abuse.  All  facilities,  home  health  agencies 
and  homemakers  agencies  must  contact  the  registry  to  ascertain  if  an  applicant  for  employment  is 
listed  on  the  registry.  The  facility  may  not  hire  an  applicant  if  he  is  listed  on  the  registry  with  a 
finding  of  patient  or  resident  abuse. 

Section  72K  states  that  the  Attorney  General  may  recover  a  civil  penalty  of  not  more  than 
$2,500  if  a  person  abuses,  mistreats  or  neglects  a  patient  or  misappropriates  patient  property. 

Finally,  §  72L  mandates  that  if  the  Department  or  the  Attorney  General  finds  that  a 
licensed  professional  has  abused  or  neglected  a  patient,  or  misappropriated  patient  property,  or 
failed  to  report  abuse,  the  appropriate  licensing  board  must  be  notified. 

19.  Chapter  358  of  the  Acts  of  1998  (effective  October  1 9,  1 998)  amends  tne  recently 
enacted  Gun  Control  law,  St.  1998,  c.  180.  In  addition  to  some  technical  changes,  this  act 
amends  G.  L.  c.  1 12,  §  12A  to  allow  the  State  Police  to  redact  personal  information  about  a 
victim  or  perpetrator  from  reports  to  the  Commissioner  of  Public  Health  about  knife  or  gunshot 
wounds  if  the  information  may  compromise  an  ongoing  investigation. 

This  act  also  amends  G.L.  c.  140,  §131  to  allow  veteran's  organizations  to  carry 
unloaded  large  capacity  rifles  and  shotguns  in  public  without  a  license  when  on  official  parade 
and  during  ceremonial  occasions. 

* 

20.  Chapter  397  of  the  Acts  of  1998)  (effective  March  3,  1999)  amends  G.  L.  c.  266,  by 
adding  a  new  section,  §  37E,  which  states  that  whoever,  with  the  intent  to  defraud,  poses,  has  the 
intent  to  pose,  or  in  order  to  assist ^such  person  to  pose  as  another  person  without  permission  and 


uses  that  person's  personal  identifying  information  to  obtain  money,  credit,  goods,  services, 
obtain  an  identification  card,  or  to  harass  another  shall  be  guilty  of  identity  fraud.  "Personal 
identifying  information"  includes:  name,  address,  telephone  number,  driver's  license  number, 
social  security  number,  place  of  employment,  employee  identification  number,  mother's  maiden 
name,  demand  deposit  account  number,  saving  account  number,  credit  card  number  or  computer 
password  identification. 

The  penalty  for  "identification  fraud"  is  a  fine  of  not  more  that  $5,000  or  imprisonment  in 
a  house  of  correction  for  not  more  than  2  Vi  years,  or  both.  A  judge  may,  in  addition  to  any  other 
punishment,  also  order  that  restitution  be  paid  to  a  victim  for  financial  losses  suffered  as  a  result 
of  this  crime  including  the  cost  incurred  by  the  victim  to  correct  his  credit  history,  or  costs 
incurred  in  connection  with  any  related  civil  or  administrative  proceeding. 

This  act  also  amends  G.  L.  c.  268,  by  adding  a  new  section,  §  34A,  which  states  that 
whoever  knowingly  and  willfully  furnishes  a  false  name  or  Social  Security  identification  number 
to  a  law  enforcement  officer  or  official  at  any  point  following  an  arrest  for  a  misdemeanor  shall 
be  punished  by  a  fine  of  not  more  than  $500  or  imprisonment  in  the  house  of  correction  for  not 
more  than  six  months,  or  both.  If  the  fraud  is  committed  in  connection  with  a  felony,  the  penalty 
is  a  fine  of  not  more  than  $1,000  or  imprisonment  in  the  house  of  correction  or  state  prison  for 
not  more  than  one  year  or  both.  The  act  further  states  that  the  sentence  shall  run  from  and  after 
any  sentence  imposed  as  a  result  of  the  underlying  offense.  A  judge  may  also  order  that 
restitution  be  paid  to  the  person  whose  identity  has  been  assumed  and  suffered  monetary  losses 
as  result. 

NOTE:  View  or  opinions  expressed  in  the  Criminal  Law  Update  by  the  authors  do  not 

necessarily  represent  the  views  or  opinions  of  the  Attorney  General  and/or  the 
District  Attorney  of  Middlesex  County. 
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DOMESTIC  VIOLENCE  UPDATE 

Beth  Merachnik 

Emily  Paradise 

Assistant  Attorneys  General 

Family  and  Community  Crimes  Bureau 

RECENT  LEGISLATION 

Visitation  and  Custody  Orders 

Effective  October  20,  1998,  G.  L.  c.  208,  §31 A  requires  that  a  family  or  probate  court 
consider  evidence  of  past  or  present  abuse  toward  a  parent  or  child  when  issuing  a  temporary  or 
permanent  custody  order.  If  the  court  finds  by  a  preponderance  of  the  evidence  that  a  pattern  of 
serious  incident  of  abuse  has  occurred,  there  becomes  a  rebuttable  presumption  that  it  is  not  in 
the  child's  best  interests  to  be  placed  in  the  sole  custody,  shared  legal  custody  or  shared  physical 
custody  of  the  abusive  parent.  The  court  must  issue  written  findings  of  fact  as  to  the  effects  of 
the  abuse  on  the  child  within  90  days.  The  statute  specifically  states  that  orders  issued  pursuant 
to  c.  209A  do  not,  in  and  of  themselves,  constitute  a  pattern  of  abuse.  Further,  ex  parte  orders 
issued  pursuant  to  c.  209A  are  not  admissible  for  the  purpose  of  demonstrating  that  a  pattern  of 
abuse  has  in  fact  occurred,  but  may  be  admitted  for  other  grounds  as  determined  by  the  court. 

Drugging  Persons  for  Sexual  Intercourse 

Effective  November  5,  1998,  G.  L.  c.  272,  §3  was  amended  to  increase  the  penalty  for 
this  offense  to  a  minimum  mandatory  sentence  of  10  years  to  life  imprisonment.  The  provision 
states  "Whoever  applies,  administers  to  or  causes  to  be  taken  by  a  person  any  drug,  matter  or 
thing  with  intent  to  stupefy  or  overpower  such  person  so  as  to  thereby  enable  any  person  to  have 
sexual  intercourse  or  unnatural  sexual  intercourse  with  such  person  shall  be  punished..." 

Drugging  Persons  for  Kidnapping 

G.  L.  c.  265,  §26B,  effective  November  5,  1998,  imposes  a  penalty  of  a  minimum 
mandatory  sentence  of  1 0  years  to  life  imprisonment  on  any  person  who  drugs  another  person  for 
kidnapping.  The  section  states  "Whoever  applies,  administers  to  or  causes  to  be  taken  by  a 
person  any  drug,  matter  or  thing  with  intent  to  stupefy  or  overpower  such  person  so  as  to, 
without  lawful  authority,  forcibly  or  secretly  confine  or  imprison  another  person  within  the 
commonwealth  against  his  will  or  to  forcibly  carry  or  send  such  person  out  of  the 
commonwealth,  or  to  forcibly  seize  and  confine  or  inveigle  or  kidnap  such  person  with  intent  to 
cause  him  to  be  secretly  confined  or  imprisoned  in  the  commonwealth  against  his  will,  or  to 
cause  him  to  be  sent  out  of  the  commonwealth  against  his  will  or  in  any  way  held  to  service 
against  his  will,  shall  be  punished..."  Where  a  person  violates  the  provision  with  the  intent  to 
extort  money  or  other  valuable  thing,  the  minimum  mandatory  sentence  is  increased  to  15  years. 
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RECENT  CASES 

Battered  Women 's  Syndrome 

In  Commonwealth  v.  Crawford.  429  Mass.  60  (1999),  the  Supreme  Judicial  Court 
reversed  a  first  degree  murder  conviction,  ruling  that  the  trial  court  should  have  allowed  expert 
testimony  concerning  the  defendant's  state  of  mind  as  a  battered  woman.  The  defendant  was 
convicted  on  a  joint  venture  theory  of  murdering  a  man  with  whom  she  had  a  two-year 
relationship.  On  the  morning  of  the  murder,  the  victim  assaulted  the  defendant  and  dragged  her 
by  her  hair.  The  defendant's  brother  witnessed  the  abuse  and  stopped  the  victim  from  continuing 
his  assault.  In  the  defendant's  statement  to  the  police,  she  claimed  that  after  the  beating,  she  and 
her  brother  drove  to  a  friend's  apartment  where  her  brother  retrieved  a  weapon  from  the  bushes. 
The  pair  then  drove  back  to  the  apartment  where  the  victim  was  visiting  and  the  defendant's 
brother  shot  him.  As  a  result  of  the  shooting,  the  victim  died  three  weeks  later.  The  defendant's 
detailed  statement  to  the  police  was  the  only  evidence  introduced  at  trial  directly  tying  her  to  the 
crime. 

At  a  motion  to  suppress  hearing  and  at  trial,  the  defendant  claimed  that  the  victim  had  a 
history  of  abusing  her,  with  the  most  recent  assault  the  morning  of  his  death.  She  claimed  that 
her  statement  to  the  police  was  not  voluntary  and  sought  to  introduce  expert  testimony  of  a 
psychologist  concerning  her  state  of  mind  as  a  battered  woman.  The  trial  judge  refused  to  allow 
the  expert  testimony  at  both  stages  of  the  proceeding,  stating  that  neither  he  nor  the  jury  needed 
an  expert  to  help  determine  whether  the  defendant's  statement  was  voluntary.  The  SJC 
overturned  the  conviction,  ruling  that  the  exclusion  of  such  testimony  ("pattern  of  behavioral  and 
emotional  characteristics  common  to  the  victims  of  battering  lies  beyond  the  ken  of  the  ordinary 
juror  and  may  properly  be  the  subject  of  expert  testimony,"  see  Commonwealth  v. 
Goetzendanner.  43  Mass.  App.  Ct.  637,  642  (1997)),  was  prejudicial,  particularly  in  this  case 
where  the  defendant's  statement  to  the  police  was  the  only  evidence  tying  her  directly  to  the 
crime. 

Sudden  Discovery 

In  Commonwealth  v.  LeClair.  429  Mass.  313  (1999),  the  defendant  was  convicted  of 
murder  in  the  first  degree  for  strangling  his  fiancee.  After  his  arrest,  the  defendant  provided 
statements  to  State  Police  indicating  that  for  several  weeks  prior  to  the  murder,  he  had  suspected 
that  the  victim  was  involved  in  a  relationship  with  someone  else.  The  morning  of  the  murder,  the 
victim  insulted  him  and  threatened  to  leave  him.  At  trial,  the  defendant  testified  that  he  and  the 
victim  had  argued  when  she  returned  home  early  that  morning  and  that  she  described  engaging  in 
sexual  relations  with  another  man.  In  the  wake  of  the  argument,  the  defendant  strangled  the 
victim.  The  defendant  claimed  that  the  trial  judge  improperly  instructed  the  jury  on  the 
provocation  necessary  to  reduce  murder  to  manslaughter  because  the  judge  failed  to  advise  the 
jury  that  oral  statements  of  recent  infidelity  could  constitute  sufficient  provocation.  The 
Supreme  Judicial  Court  rejected  this  argument  and  affirmed  the  conviction,  stating  that  the 
defendant  was  not  entitled  to  such  an  instruction  because  he  had  suspected  his  fiancee's  infidelity 

12 


for  a  significant  period  of  time.  Thus,  her  statement  that  she  had  in  fact  been  unfaithful  did  not 
constitute  a  "sudden  discovery". 

Warrantless  Arrest 

In  Commonwealth  v.  Midi.  46  Mass.  App.  Ct.  591  (1999),  the  Appeals  Court  reversed 
the  trial  court's  denial  of  a  motion  to  suppress.  In  this  case,  four  police  officers  responded  to  an 
apartment,  without  an  arrest  warrant,  to  arrest  an  individual  suspected  of  domestic  violence. 
While  there,  the  officers  found  a  handgun  and  ammunition  clip  which  belonged  to  the  defendant, 
Midi,  and  arrested  him  as  well.  Midi  filed  a  motion  to  suppress  based  on  the  following 
circumstances:  the  officers  arrested  the  original  suspect  at  the  front  door,  which  opened  into  a 
bedroom  where  an  officer  observed  plastic  baggies  believed  to  contain  marijuana.  The  police 
officers  then  began  a  search  of  the  apartment  and,  pursuant  to  that  search,  found  Midi's  handgun 
and  ammunition  clip.  In  overturning  the  lower  court,  the  Appeals  Court  ruled  that  police  are  not 
free  to  enter  a  suspect's  home  to  make  an  arrest  where  they  do  not  possess  an  arrest  warrant  and 
there  are  not  exigent  circumstances.  Moreover,  the  court  held  that  although  the  officers 
ultimately  obtained  the  owner's  consent  for  the  search,  the  search  was  tainted  by  the  earlier, 
unlawful  search  for  the  marijuana.  The  court  stated,  "When  consent  to  search  is  obtained 
through  exploitation  of  a  prior  illegality,  particularly  very  close  in  time  following  the  prior 
illegality,  the  consent  has  not  been  regarded  as  freely  given.  Evidence  gathered  in  a  search 
allowed  by  such  a  compromised  consent  has  been  thought  to  be  tainted  and  inadmissible." 

Duty  to  Inquire  —  Potentially  Exculpatory  Information 

In  Commonwealth  v.  Beal.  429  Mass.  530  (1999),  the  Supreme  Judicial  Court  held  that  a 
prosecutor's  duty  to  disclose  exculpatory  information  applies  to  the  prosecutor  and  to  "agents  of 
the  prosecution  team,"  including  police  officers  involved  in  the  case.  It  does  not  extend  to  a 
complaining  witness.  In  this  case,  defense  counsel,  filed  a  motion  for  exculpatory  evidence  and 
records,  including  information  on  any  mental  health  treatment  the  rape  victim  had  ever  received 
and  the  details,  if  any,  of  any  prior  allegations  of  rape  or  abuse.  The  Commonwealth  declined  to 
provide  such  information,  indicating  that  it  did  not  have  such  information  it  in  its  possession. 
After  a  hearing,  the  trial  court  ordered  the  Commonwealth  to  inquire  of  the  victim.  The 
Commonwealth  then  filed  a  G.L.  c.  21 1,  §  3  petition  and  the  matter  was  reported  to  the  full 
bench. 

In  vacating  the  order  of  the  trial  court,  the  SJC  ruled  that  a  complaining  witness  is  not  an 
agent  of  the  prosecution  and  is  not  subject  to  the  prosecutor's  control,  even  when  the  two 
maintain  a  "good  working  relationship."  A  prosecutor's  obligation  is  to  disclose  exculpatory 
information  in  his  possession  or  control;  the  prosecutor  has  no  duty  to  inquire  of  independent 
witnesses.  While  a  prosecutor  cannot  interfere  with  a  defendant's  access  to  a  witness  or 
discourage  a  witness  from  speaking  to  a  defendant  or  counsel,  there  is  no  affirmative  duty  pn  a 
prosecutor  to  inquire  and  investigate  every  possible  source  of  exculpatory  information  on  behalf 
of  a  defendant. 
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Protective  Orders 

1.  In  Commonwealth  v.  Bachir.  45  Mass.  App.  Ct.  204  (1998),  the  defendant  took  his 
son  from  the  mother's  custody  and  was  convicted  of  violating  a  c.  209A  restraining  order  and  of 
parental  kidnapping.  On  appeal,  the  defendant  claimed  that  his  convictions  and  consecutive 
sentences  on  the  two  charges  were  duplicative  because  they  were  both  based  on  his  "taking"  his 
son  and  the  209A  violation  was  a  lesser  included  offense  of  parental  kidnapping.  The  court 
rejected  his  claim,  ruling  that  principles  of  double  jeopardy  did  not  bar  the  defendant's  conviction 
and  sentencing  on  both  offenses  where  each  conviction  was  based  on  a  separate  and  distinct  act, 
the  two  crimes  did  not  share  the  same  elements,  and  neither  crime  was  a  lesser  included  offense 
of  the  other. 

The  court  also  found  no  merit  in  defendant's  claim  of  improper  service  of  the  restraining 
order.  The  defendant  argued  that  while  he  had  been  served  with  the  initial,  temporary  restraining 
order,  he  had  not  been  served  with  the  extended  order  which  was  the  order  in  question  in  this 
case.  In  rejecting  this  claim,  the  court  cited  Commonwealth  v.  Delaney.  425  Mass.  587,  591-592 
(1997)  which  held  that  so  long  as  a  defendant  was  served  with  a  temporary  restraining  order 
which  states  that  it  may  continue  for  up  to  one  year  if  the  defendant  fails  to  appear,  and  the  order 
is  so  extended,  personal  service  of  the  extended  order  on  the  defendant  is  not  required. 

2.  The  court  in  Commonwealth  v.  Thompson.  45  Mass.  App.  Ct.  523  (1998) 

addressed  a  defendant's  claim  that  the  "no  contact"  provision  of  a  c.  209A  order  violated  his  right 
to  free  speech.  Although  the  defendant  had  not  properly  preserved  the  issue  for  appeal,  the  court 
noted  that  even  if  he  had,  his  argument  would  not  have  been  successful.  To  the  contrary,  where 
the  speech  produces  "special  harms  distinct  from  their  communicative  impact,  such  [activity  is] 
entitled  to  no  constitutional  protection."  Roberts  v.  United  States  Jaycees.  468  U.S.  609,  628 
(1 984).  In  the.  case  of  a  c.  209A  order,  where  the  harm  created  is  distinct  from  and  unrelated  to 
any  message  the  defendant  might  wish  to  convey,  the  contact  is  not  protected  by  the  right  to  free 
speech. 

3.  In  Champagne  v.  Champagne.  429  Mass.  324  (1999),  the  Supreme  Judicial  Court 

considered  whether  the  probate  court  has  the  authority  under  G.  L.  c.  298,  §  1 8  to  issue  a 
permanent  protective  order  and  incorporate  the  order  into  a  final  judgment  of  divorce  nisi. 
Section  18  states: 

The  probate  court  in  which  the  action  for  divorce  is  pending  may,  upon  petition  of  the 
wife,  prohibit  the  husband,  or  upon  petition  of  the  husband,  prohibit  the  wife  from  imposing  any 
restraint  upon  her  or  his  personal  liberty  during  the  pendency  of  the  action  for  divorce.  Upon 
petition  of  the  husband  or  wife  or  guardian  of  either,  the  court  mav  make  such  further  order  as  it 
deems  necessary  to  protect  either  party  or  their  children,  to  preserve  the  peace  or  to  carry  out  the 
purposes  of  this  section  relative  to  restraint  on  personal  liberty,  (emphasis  added). 
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Citing  the  second  sentence  of  the  provision  which  grants  broad  powers  to  the  probate 
court  without  imposing  any  time  limits,  the  SJC  held  that  the  statute  allows  the  Probate  and 
Family  Court  to  issue  permanent  protective  orders  in  divorce  proceedings  and  to  incorporate 
those  orders  into  final  judgments  of  divorce  nisi. 

4.  The  Appeals  Court  in  Wooldridge  v.  Hickey.  45  Mass.  App.  Ct.  637  (1998)  held 

that  an  individual  against  whom  a  restraining  order  has  issued  may  challenge  the  validity  of  that 
order  even  after  it  has  expired.  In  this  case,  a  divorce  judgment  and  subsequent  complaint  for 
modification  filed  by  Denise  Wooldridge  issued.  Wooldridge  then  applied  for  a  restraining 
order.  After  a  hearing,  the  judge  ordered  Hickey  to  stay  away  from  Wooldridge  and  their  three 
children,  over  whom  he  had  had  physical  and  joint  legal  custody.  The  court  subsequently 
extended  the  orders  for  six  months.  The  Appeals  Court  ruled  that  although  the  orders  had 
expired  at  the  time  of  the  appeal,  Hickey's  appeal  was  not  moot.  Such  entries  remain  in  the 
Commonwealth's  criminal  records  system  and  could  adversely  affect  Hickey  in  future  c.  209A  or 
bail  hearings.  Thus,  the  court  held  that  Hickey  has  a  "surviving  interest  in  establishing  that  the 
orders  were  not  lawfully  issued,  thereby,  removing  a  stigma  from  his  name  and  record." 

5  .  In  Commonwealth  v.  Johnson.  45  Mass.  App.  Ct.  473  (1998),  a  defendant  was 
charged  in  the  district  court  with  violation  of  an  abuse  prevention  order  and  five  counts  of 
threats.  The  defendant  claimed  on  appeal,  among  other  things,  that  the  trial  judge  committed 
error  by  admitting  evidence  of  prior  bad  acts  and  that  the  convictions  for  threats  were  duplicative 
of  the  conviction  for  violation  of  a  restraining  order.  At  trial,  the  victim  testified  that  her 
relationship  with  the  defendant  was  "rocky,"  that  there  had  been  numerous  physical 
confrontations,  that  the  defendant  had  spent  "all  but  eight  or  nine  months"  of  their  relationship  in 
jail,  and  that  he  was  "always  in  jail,  he  was  always  threatening  me."  The  Appeals  Court  held  that 
this  evidence  was  admissible  as  it  was  probative  of  the  defendant's  hostility  toward  the  victim 
and  her  reasonable  fear  of  him.  Further,  the  judge's  instructions  to  the  jury  directing  them  to 
consider  the  evidence  only  for  that  limited  purpose  reduced  any  potential  prejudice  to  the 
defendant.  The  court  went  on  to  hold  that  because  the  elements  required  to  prove  a  threats 
charge  differ  from  those  needed  to  prove  a  violation  of  a  restraining  order,  the  charges  were  not 
duplicative  even  if  they  arose  from  the  same  conduct.  The  violation  of  a  protective  order 
conviction  was  reversed  on  other  grounds  and  the  threats  charges  were  affirmed. 

6.  In  Commonwealth  v.  Crimmins.  46  Mass.  App.  Ct.  489  (1999),  the  Appeals 

Court  considered  a  case  involving  service  of  an  extended  abuse  prevention  order  upon  the 
defendant.  The  police  officer  who  served  the  order  signed  and  dated  the  return  of  service,  but 
failed  to  check  any  of  the  three  available  boxes  describing  how  service  was  made.  Following 
service  of  the  order,  the  defendant  violated  it  by  following  the  victim  in  a  car.  On  appeal,  the 
defendant  claimed  that  he  had  not  been  served  with  the  order  and  had  no  knowledge  of  its 
contents.  While  acknowledging  that  the  officer  should  have  been  more  careful  in  completing  the 
return,  the  court  concluded  that  the  return  did  establish  that  service  was  in  fact  made. 
Accordingly,  the  only  reasonable  inference  was  either  that  the  order  was  served  in  hand  to  the 
defendant  or  left  at  the  last  and  usual  address  appearing  on  the  extended  order.  The  court  also 
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held  that  there  was  no  error  in  permitting  the  victim  to  testify  about  the  defendant's  past  acts  of 
violence  toward  her,  given  that  the  testimony  shed  light  on  a  course  of  conduct  by  the  defendant 
and  was  limited  in  scope. 

7.        In  Commonwealth  v.  Munafo.  45  Mass.  App.  Ct.  597  (1998),  the  defendant 
appealed  from  his  conviction  for  violation  of  a  c.  209A  restraining  order,  claiming  that  service  of 
the  order  was  faulty.  Prior  to  the  defendant's  arrest,  the  victim  and  the  defendant  obtained  mutual 
restraining  orders.  While  the  defendant  was  in  court,  he  was  served  with  a  copy  of  the  order 
obtained  by  the  victim  and  the  judge  informed  him  of  the  date  scheduled  for  the  hearing  on  both 
restraining  orders.  On  that  date,  the  defendant  was  not  served  with  the  complaint  underlying  the 
order  or  the  summons,  as  required  by  law.  The  defendant  did  not  appear  for  the  scheduled 
hearing  and  the  victim's  order  was  extended  for  one  year.  Shortly  thereafter,  the  victim  sought  to 
modify  the  order  and  the  judge  vacated  all  but  two  of  the  provisions.  At  trial,  the  defendant 
claimed  he  never  received  notice  of  the  modified  order.  The  victim  testified  that  she  told  the 
defendant  about  the  modified  order.  The  Appeals  Court  upheld  the  conviction,  ruling  that  even  if 
failure  to  serve  the  defendant  with  the  complaint  was  error,  it  was  harmless  in  that  the  defendant 
made  no  claim  of  prejudice,  did  not  indicate  that  he  would  have  contested  the  issuance  of  the 
order  if  he  had  a  copy,  failed  to  appear  at  the  scheduled  hearing  and  was  familiar  with  the  c. 
209A  process.  Likewise,  the  court  ruled  that,  in  light  of  Delaney.  there  was  no  merit  to 
defendant's  argument  concerning  his  failure  to  receive  service  of  the  modified  order,  particularly 
where  the  modified  order  was  less  restrictive.  The  court  also  found  no  error  in  the  victim's 
testimony  concerning  prior  bad  acts,  where  the  defendant  did  not  object  when  the  testimony  was 
introduced  at  trial  and  the  testimony  was  relevant. 

8.  In  Commonwealth  v.  Russell.  46  Mass.  App.  Ct.  307  (1999),  the  Appeals  Court 

upheld  the  trial  judge's  denial  of  defendant's  motion  for  a  required  finding  of  not  guilty.  The 
defendant,  convicted  of  violating  the  'no  contact'  provision  of  a  restraining  order,  claimed  that  the 
trial  judge's  ruling  was  improper  where  the  only  evidence  of  his  guilt  was  circumstantial.  The 
bases  for  the  violations  were  that  the  defendant  contacted  the  victim  directly  and,  on  one 
occasion,  had  a  third  party  call  on  his  behalf.  The  testimony  at  trial  was  that  shortly  after  the 
defendant  learned  of  the  restraining  order,  the  victim  received  collect  calls  to  her  home  from 
someone  in  the  particular  unit  of  the  correctional  facility  where  the  defendant  was  confined  and 
the  defendant  was  the  only  person  from  whom  the  victim  had  ever  received  collect  telephone 
calls.  The  victim  accepted  none  of  the  calls.  The  jury  also  learned  that  on  the  day  of  the  collect 
calls,  the  victim  also  received  a  call  from  a  person  who  identified  himself  as  a  friend  of  the 
defendant  and  asked  the  victim  if  the  defendant  could  call  her  collect.  In  affirming  the  trial 
court's  ruling,  the  Appeals  Court  held  that  given  the  state  of  the  evidence,  the  jury  could 
reasonably  have  found  facts  sufficient  to  support  a  finding  of  guilt. 


16 


Spontaneous  Utterances 

In  Commonwealth  v.  Whelton.  428  Mass.  24  (1998),  the  Supreme  Judicial  Court 
considered  whether  admitting  spontaneous  utterances  at  trial  required  the  unavailability  of  the 
declarant.  In  this  case,  a  police  officer  responded  to  an  emergency  phone  call.  When  the  officer 
arrived  at  the  scene,  the  victim's  1 3  year  old  daughter,  who  was  nervous,  pacing  and  on  the  verge 
of  crying,  described  the  defendant's  assault  on  her  mother.  The  officer,  the  only  witness  at  trial, 
testified  to  spontaneous  statements  made  by  the  daughter.  The  daughter  did  not  testify;  the 
victim  testified  on  behalf  of  the  defendant.  The  defendant  was  convicted  of  assault  and  battery 
on  the  victim.  The  SJC,  agreeing  with  the  Appeals  Court's  decision  in  Commonwealth  v. 
Napolitano.  42  Mass.  App.  Ct.  549  (1997),  concluded  that  Article  12,  like  the  Sixth 
Amendment,  does  not  require  a  showing  that  a  declarant  is  unavailable  to  testify  before  a 
spontaneous  utterance  may  be  deemed  admissible. 

The  Court  in  Whelton  also  addressed  the  defendant's  claim  that  his  motion  for  a  required 
finding  of  not  guilty  should  have  been  allowed  because  the  Commonwealth's  case  relied  entirely 
on  hearsay  evidence.  Noting  that  the  daughter's  testimony  was  admissible  under  the  spontaneous 
utterance  exception  and  the  elements  of  the  crime  were  satisfied,  the  Court  ruled  that  the  weight 
of  the  evidence  was  a  matter  for  the  jury  to  decide. 
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SUPREME  JUDICIAL  COURT  REAFFIRMS  THAT 

OFF-DUTY  CRIME  CAN  CONSTITUTE 

"MISCONDUCT  IN  OFFICE" 

LaDonna  J.  Hatton 

Assistant  Attorney  General 

Executive  Bureau 

On  February,  4,  1999,  the  Supreme  Judicial  Court  issued  a  decision  in  the  case  of 
Attorney  General  v.  Leo  A.  McHatton.  Jr..  in  which  it  held  that  the  defendant's  felony 
convictions  for  off-duty  conduct,  while  he  was  a  police  officer  in  the  city  of  Chelsea,  constituted 
"misconduct  in  office"  under  a  provision  of  the  Chelsea  City  Charter,  thereby  precluding  him 
from  taking  office  as  a  city  councillor.  While  the  decision  specifically  interpreted  the 
"misconduct  in  office"  provision  of  the  Chelsea  City  Charter,  the  decision  is  significant  for  law 
enforcement  because  it  reinforces  prior  decisions  which  held  that,  under  certain  circumstances, 
off-duty  conduct  by  a  police  officer  can  be  considered  "misconduct  in  office." 

In  1993,  while  serving  as  a  Captain  and  the  commander  of  the  vice  squad  in  the  Chelsea 
Police  Department,  McHatton  was  convicted  of  six  felony  counts  of  filing  false  income  tax 
returns  in  federal  court,  and  was  sentenced  to  a  year  in  prison,  an  additional  year  of  supervised 
release,  and  was  ordered  to  pay  a  $10,000  fine.  The  charges  involved  $51,314.36  of  unreported 
income,  which  covered  six  years  of  income  from  electrician  and  snowplowing  businesses 
McHatton  conducted  on  the  side.  He  was  removed  from  office  as  a  member  of  the  Chelsea 
police  force  by  operation  of  G.  L.  c.  279,  §30,  which  automatically  removes  from  public  office 
anyone  sentenced  to  prison  for  a  felony. 

In  1994,  a  new  Chelsea  City  Charter  was  enacted,  which  included  a  provision  which 
states  that: 

Any  individual  who  has  been  finally  convicted  of  a  criminal  offense 
involving  misconduct  in  any  elective  or  appointive  public  office,  trust  or 
employment  at  any  time  held  by  him  shall  not  be  eligible  to  serve  in  any 
other  elective  or  appointive  office  or  position  under  the  city. 

In  1997,  McHatton  ran  for  City  Councillor  for  District  1,  and  received  the  greatest  number  of 
votes  for  that  office.  The  Chelsea  City  Manager  requested  that  the  Attorney  General  bring  an 
action  pursuant  to  G.  L.  c.  249,  §9,  to  bar  McHatton  from  taking  office.  The  Attorney  General  is 
the  only  party  who  can  bring  such  an  action.  The  Attorney  General  filed  the  action  seeking  a 
declaration  that  based  on  the  City  Charter  provision,  McHatton's  convictions  prevented  him  from 
holding  any  other  public  office  in  Chelsea. 

The  Supreme  Judicial  Court  ("SJC")  held  that  McHatton's  convictions  constituted 
"misconduct  in  office,"  and  therefore  precluded  him  from  taking  office  as  a  Chelsea  City 
Councillor.  In  reaching  that  conclusion,  the  SJC  relied  upon  cases  interpreting  that  same  phrase 
in  G.  L.  c.  268  A,  §25,  providing  for  suspension  of  public  officials  and  employees  who  are 

18 


indicted  for  such  conduct,  and  other  statutes.  The  Court  noted  that  while  crimes  arising  from  off- 
duty  conduct  generally  are  not  considered  "misconduct  in  office,"  there  are  circumstances  where  • 
the  crime  charged  is  so  "inimical  to  the  duties  inherent  in  the  employment"  that  an  indictment  for 
that  crime  constitutes  "misconduct  in  office."  The  Court  reiterated  that  police  officers 
voluntarily  undertake  to  adhere  to  a  higher  standard  of  conduct  than  that  imposed  on  ordinary 
citizens,  and  that  the  appellate  courts  have  upheld  the  discharge  of  police  officers  who  behaved 
inappropriately  while  off-duty.  The  Court  also  noted  that  the  legislature  has  recognized  the  need 
for  a  high  standard  of  conduct  for  police  officers  in  G.  L.  c.  41,  §96A  and  G.  L.  C.  22C,  §14, 
which  prohibits  the  appointment  as  a  police  officer  of  anyone  who  has  been  convicted  of  a 
felony.  In  concluding  that  McHatton' s  conduct  constituted  misconduct  in  office,  the  Court  stated 
that  his  six  convictions  for  federal  income  tax  evasion  constituted  convictions  of  serious  felonies 
involving  lying  to  and  stealing  from  the  public;  the  Court  also  relied  on  the  facts  that  his 
conviction  and  sentence  required  his  termination  under  G.  L.  c.  279,  §30,  and  that,  had  he 
committed  the  crimes  prior  to  his  appointment,  he  would  have  been  disqualified  from  being 
appointed  a  police  officer. 

The  Court  also  concluded  that  McHatton's  "criminal  dishonesty"  violated  his  oath  of 
office  as  a  police  officer,  as  well  as  regulations  of  the  Chelsea  Police  Department,  including 
those  which  required  officers  to  "keep  [their]  lives  unsullied  as  an  example  to  all,"  and  to  be 
"exemplary  in  obeying  the  laws  of  the  land." 

The  effect  that  the  McHatton  decision  will  have  on  the  regulation  of  off-  duty  conduct  is 
not  entirely  clear,  but  the  Court  has  provided  some  guidance.  In  McHatton.  the  SJC  noted  that 
the  case  did  not  involve  a  "minor  offense."  Instead,  the  court  stated,  "It  involves  dishonest  and 
felonious  conduct  knowingly  committed  by  the  defendant,  over  a  period  of  at  least  six  years, 
amounting,  in  effect,  to  a  theft  of  a  substantial  amount  of  money  from  the  government." 
Therefore,  in  the  future  it  is  likely  that  a  court  will  take  into  consideration  the  circumstances  of 
the  off-duty  crime  in  determining  whether  it  constitutes  "misconduct  in  office."  A  court  may 
also  consider  other  circumstances  in  making  that  determination,  including  the  department's  rules 
and  regulations. 

Moreover,  since  the  McHatton  decision,  the  Massachusetts  Appeals  Court  has  ruled  that  a 
firefighter's  admission  to  sufficient  facts  on  a  charge  of  indecent  assault  and  battery  while  off- 
duty  did  not  constitute  "conduct  unbecoming  and  misconduct  or  gross  misconduct  affecting  [his] 
work  environment."  Fire  Chief  of  East  Bridgewater  v.  Plymouth  County  Retirement  Board.  47 
Mass.  App.  Ct.  66  (1999).  In  Fire  Chief,  the  Appeals  Court  stated  that  it  was  not  a  case  like 
McHatton.  because  McHatton  turned  "on  conduct  that  brings  public  distrust  of  law  enforcement 
personnel."  It  is  not  clear  whether,  by  making  that  statement,  the  court  was  relying  on  the  fact 
that  firefighters  are  not  "law  enforcement  personnel,"  or  whether  an  admission  to  sufficient  facts 
for  indecent  assault  and  battery  is  not  conduct  that  brings  public  distrust  of  firefighters.  It  is 
clear,  however,  that  the  Appeals  Court  is  not  willing  to  extend  the  decision  in  McHatton  to  all 
public  offices  in  all  circumstances.  In  any  event,  what  is  clear  is  that  the  McHatton  decision 
confirms  that  serious  off-duty  crimes  by  police  officers  that  may  not  appear  to  be  related  to  their 
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official  position,  may  nonetheless  constitute  "misconduct  in  office." 

If  you  have  any  questions  about  this  decision,  please  feel  free  to  contact  Assistant 
Attorneys  General  LaDonna  Hatton  or  Peter  Sacks  at  (617)  727-2200. 
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STRATEGIES  FOR  COMBATING  HOME  IMPROVEMENT 

CONTRACTOR  FRAUD 

Howard  A.  Wise 

Chief  Prosecutor 

Public  Protection  Bureau 

The  Office  of  the  Attorney  General  and  local  law  enforcement  receive  numerous 
complaints  from  victims  of  home  improvement  contractor  fraud.  In  1997,  home  improvement 
contractors  had  the  dubious  distinction  of  being  ranked  second  in  consumer  complaints1,  just 
ahead  of  auto  sales.  Elderly  home  owners,  in  particular,  are  often  vulnerable  because  of  their 
trusting  nature  coupled  with  their  need  to  have  others  do  taxing  physical  labor.  Predatory  sales 
techniques  can  take  the  form  of  high  pressure  sales  or  softer  approaches,  such  as  persuasion  and 
manipulation.  The  result  is  often  that  the  victims  have  not  only  been  swindled,  but  are  further 
victimized  because  the  crime  took  place  in  their  own  home,  leaving  them  feeling  embarrassed 
and  vulnerable  to  retaliation. 

Historically,  issues  of  home  improvement  fraud  have  been  handled  as  civil  matters, 
partially  because  of  a  lack  of  understanding  of  how  to  prosecute  these  cases.  Organized  transient 
groups,  as  well  as  local  criminals  masquerading  as  contractors,  have  taken  advantage  of  this 
misunderstanding.  Although  the  allegations  of  fraud  may  vary,  often  times  a  crime  has  occurred. 
Recognizing  a  criminal  offense,  as  opposed  to  a  civil  dispute,  is  not  always  easy.  The  first  step  is 
being  able  to  appropriately  help  victims  enforce  Massachusetts "s  novel  Home  Improvement 
Contractor  Statute,  G.  L.  c.  142A  §§  1-21  (the  statute).  The  statute  allows  for  up  to  2  lA  years  in 
the  house  of  correction  and/or  a  fine  of  up  to  $5000  for  home  contractors  who  fail  to  register  with 
the  Bureau  of  Building  Regulation  and  Standards  (BBRS).  Contractors  that  commit  the 
bllowing  acts  (among  others)  may  also  be  incarcerated  or  fined: 

Abandoning  or  failing  to  perform  work  without  justification; 

Failing  to  credit  victims  for  payments  remitted; 

Knowingly  contracting  beyond  the  scope  of  their  registration; 

Making  material  misrepresentations  likely  to  induce  the  procurement  of  a  contract; 

Preparing,  offering  or  negotiating  a  mortgage  loan; 

Falsely  advertising  that  the  contractor  is  licensed; 


'Source:  National  Association  of  Consumer  Agency  Administrators,  NACAA/CFA 
Consumer  Complaint  Survey  Report.  Washington  D.C.:  NACAA/CFA,  November  24,  1998, 
p.l. 
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♦  Violating  building  laws;  and 

♦  Taking  more  than  one-third  of  the  contract  price  as  an  initial  deposit,  excepting  special 
orders  for  materials. 

The  statute  is  a  useful  tool  for  helping  victims  when  it  is  difficult  to  prove  the  intent 
necessary  to  convict  the  defendant  of  larceny.  The  home  improvement  contractor  charge  can  be 
easy  to  prove  and  is  an  effective  way  for  the  victim  to  obtain  court  supervised  restitution. 
Convicted  offenders  can  be  banned  from  the  industry  and  egregious  or  repetitive  offenders  can 
be  incarcerated. 

Many  home  improvement  scam  artists  prey  on  elderly  or  vulnerable  victims.  Often  these 
offenders  are  organized  groups  of '"transients"  involved  in  paving,  chimney  and  roofing  scams. 
Identifying  the  transient  offender  quickly  is  vital  to  stopping  the  individual  from  fleeing  the 
jurisdiction.  The  National  Association  of  Bunco  Investigators  (410)  752-8150  or 
jongrow@juno.com,  is  a  centralized  source  for  obtaining  intelligence  on  these  groups,  including 
photographs  for  use  in  arrays. 

The  Attorney  General  has  also  developed  a  resource  guide  for  investigating  and 
prosecuting  these  cases.  The  handbook  includes: 

Checklists  for  investigators  and  prosecutors; 

Relevant  statutes  and  regulations; 

Motions  for  prosecutors  on  computer  disk; 

Sample  direct  examinations  of  an  expert; 

The  Attorney  General's  Special  Report  on  Home  Improvement  and  Mortgage  Scams; 

Registration  information  and  forms  from  the  Bureau  of  Building  Regulations  and 
Standards;  and 

Paving  scheme  and  investigation  guide. 

Coordination  and  education  of  local  police  and  prosecutors  is  the  key  to  effectively 
combating  this  crime.  Educating  all  officers  and  local  prosecutors  about  the  statute,  as  well  as 
designating  specialists  in  the  area  of  home  improvement  fraud,  increases  the  likelihood  that 
violations  of  the  statute  will  be  enforced.  Police  and  prosecutors  should  be  alert  for  opportunities 
to  join  multiple  offenses  together  in  one  court  in  order  to  prove  motive,  common  scheme  and  the 
absence  of  mistake.  The  proper  venue  for  charging  larceny  is  anywhere  the  defendant  had 
possession  of  the  property  alleged  to  have  been  stolen,  G.  L.  c.  277,  §58,  or  anywhere  the  false 
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pretense  was  made.  G.  L.  c.  277,  §59.  Charging  crimes  in  one  court  facilitates  the  joinder  of 
crimes  for  trial.  Local  law  enforcement  officials  often  receive  calls  from  victims  of  other  towns 
when  a  bad  contractor  is  working  out  of  their  city  or  town.  Because  defendants  often  possess 
money  from  several  victims  in  one  bank  account  or  make  false  representations  from  one  business 
location,  it  may  be  possible  to  establish  multi-jurisdictional  victims  in  one  venue. 

Massachusetts  courts  have  departed  from  slavish  adherence  to  the  maxim 
"buyer  beware, "  especially  when  the  buyer  is  elderly  or  otherwise  vulnerable.  In 
Commonwealth  v.  Reske,  41  Mass.  App.  Ct.  572  (1997),  the  Appeals  Court  upheld  the  larceny 
conviction  of  a  car  salesman  who  induced  an  adult  with  a  low  IQ  into  buying  cars  at  highly 
inflated  prices.  Reske  provides  some  precedent  for  prosecuting  contractors  that  repeatedly  prey 
on  vulnerable  persons.  Successful  investigations  and  prosecutions  of  home  improvement  fraud, 
however,  take  creativity  and  the  willingness  to  do  follow-up  investigation.  For  example,  the 
following  resources  can  be  used: 

♦  Gerontologists  can  be  used  to  show  victims  were  obviously  not  competent  to  enter 
into  contracts. 

♦  Local  building  inspectors  can  give  informed  opinions  on  the  complaints,  assess  the  value 
of  any  work  done  and  possibly  provide  expert  testimony  at  trial.  Assessing  the  value  of 
any  work  performed  is  important  because  a  common  ploy  of  unscrupulous  contractors  is 
to  "nail  the  job,"  meaning  that  once  the  job  has  been  started  the  contractors  assert  that 
problems  are  merely  contract  disputes  with  unreasonable  customers.  Pattern  evidence  is 
extremely  important  to  show  the  absence  of  a  misunderstanding. 

♦  Exploring  tax,  unemployment  and  bankruptcy  fraud  often  provides  needed  leverage. 

For  further  information  on  home  improvement  contractor  fraud  or  to  request  a  copy  of  the 
Attorney  General's  home  improvement  fraud  manual,  contact  Howard  Wise,  Chief  Prosecutor, 
Public  Protection  Bureau  of  the  Office  of  the  Attorney  General  at  (6 1 7)  727-2200,  ext.  2516. 
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PARENT'S  VOLUNTARY  CONSENT  TO  SEARCH  CLOSED 
KNAPSACK  UNDER  ADULT  SON'S  BED  HELD  INSUFFICIENT  TO 

WITHSTAND  MOTION  TO  SUPPRESS 
Cathryn  A.  Neaves 
Assistant  Attorney  General 
Criminal  Bureau 

A  Superior  Court  judge  recently  granted  a  motion  to  suppress  evidence  discovered  in  a 
zippered  knapsack  found  under  the  adult  defendant's  bed  in  his  bedroom  at  his  mother's  home, 
despite  the  mother's  voluntary  consent  to  search  the  house.  Law  enforcement  officers  need  to  be 
aware,  therefore,  that  consent  by  a  homeowner  to  search  another's  room  may  not  be  sufficient  to 
withstand  a  motion  to  suppress  where  the  item  searched  is  a  closed  container. 

The  law  is  clear  that  homeowners  may  consent  to  a  search  of  their  property  without 
implicating  the  need  for  law  enforcement  to  obtain  a  search  warrant.  A  homeowner's  ability  to 
consent  to  a  search  of  a  closed  container  belonging  to  another,  however,  depends  upon  whether 
there  is  joint  access  or  shared  control  of  the  closed  container.  To  successfully  stave  off  a  motion 
to  suppress  in  this  situation,  law  enforcement  officers  should  establish  a  record  of  a  homeowner's 
access  to  any  closed  containers  to  be  searched  before  acting  on  the  homeowner's  general  consent 
to  search. 

In  this  case,  three  Massachusetts  State  troopers  went  to  the  defendant's  mother's  house  in 
order  to  arrest  the  defendant.  When  they  arrived,  they  saw  the  defendant's  brother  look  out  a 
window  from  the  defendant's  bedroom.  The  brother  opened  the  front  door  and  admitted  the 
troopers  into  the  house.  The  troopers  informed  him  that  they  were  looking  to  arrest  his  brother. 
The  brother  told  them  that  the  defendant  was  not  home  and  then  gave  them  permission  to  check 
the  house,  telling  them  which  bedroom  the  defendant  used.  The  troopers  went  upstairs  to  the 
defendant's  bedroom  and  saw  drug  paraphernalia  on  top  of  a  dresser.  After  determining  that  the 
defendant  was  not  in  the  house,  the  troopers  decided  to  apply  for  a  search  warrant,  and  called  for 
reinforcements  to  secure  the  premises. 

When  the  defendant's  mother  arrived  home,  the  troopers  told  her  that  they  were  seeking 
to  arrest  the  defendant  on  narcotics  charges,  and  that  because  of  the  drug  paraphernalia,  they 
were  in  the  process  of  obtaining  a  search  warrant  for  the  house.  The  mother  said  that  she  owned 
and  lived  in  the  house.  The  trooper  asked  if  she  would  consent  to  a  search,  but  told  her  that  she 
was  not  required  to  do  so.  After  making  phone  calls  to  her  ex-husband  and  a  friend,  she 
consented  to  the  search  and  signed  a  written  consent  form  drafted  by  the  trooper. 

In  a  tupperware  container  found  in  a  knapsack  located  partially  under  the  defendant's 
bed,  the  troopers  seized  cocaine  and  crystal  methamphetamine.  The  knapsack  had  several 
zippers  and  the  record  was  unclear  as  to  whether  the  zipper  of  the  compartment  which  contained 
the  drugs  was  open  or  closed.  The  record  did  clearly  establish  that  the  knapsack  was  closed  and 
that  the  tupperware  and  drugs  were  not  visible  until  after  the  trooper  opened  the  bag.  The  mother 
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observed  the  troopers'  search  of  the  defendant's  bedroom  from  the  doorway.  When  she  saw  the 
tupperware,  she  said  words  to  the  effect,  "That's  my  tupperware.  I  didn't  know  [the  defendant] 
had  it." 

The  defendant  moved  to  suppress  the  evidence  recovered  from  the  knapsack,  arguing  that 
his  mother's  consent  was  not  voluntary.  After  a  hearing,  the  court  determined  that  although  the 
mother's  consent  was  voluntary,  the  record  failed  to  demonstrate  that  she  had  the  authority  to 
validly  consent  to  a  search  of  the  knapsack.  The  court  stated  that  the  test  for  determining 
authority  to  consent  was  whether  the  mother  "had  common  authority  over  the  premises  or 
property  to  be  searched."  If  so,  the  search  would  be  valid  because  "persons  who  share  access  to 
closed  containers  also  share  the  power  to  consent  to  a  search." 

After  noting  that  the  Commonwealth  bore  the  burden  of  proving  the  effectiveness  of  a 
third  party's  consent,  the  court  found  that  the  Commonwealth  demonstrated  the  mother's 
authority  to  consent  to  a  search  of  the  defendant's  bedroom,  but  not  the  closed  knapsack. 
Despite  finding  that  the  mother  owned  and  lived  at  the  house,  that  the  defendant  did  not  pay  rent, 
that  his  bedroom  door  was  unlocked,  and  that  the  defendant's  mother  and  brother  had  free  access 
to  the  bedroom,  the  court  concluded  that  the  Commonwealth  had  not  met  its  burden  to  establish 
that  the  mother  shared  control  over  the  knapsack  sufficient  to  provide  her  with  authority  to 
consent  to  its  search.  The  court  analyzed  this  question  under  existing  federal  law,  noting  that  the 
Commonwealth's  appellate  courts  have  not  yet  decided  the  issue.  In  granting  the  motion  to 
suppress,  the  court  deemed  the  following  factors  critical: 

1 .  The  type  of  container  at  issue  is  an  important  consideration.  Certain  types 
of  containers  command  a  high  degree  of  privacy:  valises,  suitcases, 
footlockers,  strong  boxes,  purses,  and  overnight  bags.  In  this  case,  the 
Superior  Court  determined  that  the  knapsack  fell  within  this  "high 
privacy"  category  of  container.  Examples  of  containers  which  do  not 
command  such  a  high  degree  of  privacy  are  unsealed  cardboard  boxes  and 
plastic  buckets. 

2.  Whether  the  owner  "took  precautions  to  manifest  a  subjective  expectation 
of  privacy"  in  the  knapsack  is  important.  The  fact  that  the  defendant  had 
not  secured  the  knapsack,  even  though  there  was  a  safe  in  the  room,  was 
not  considered  determinative.  The  knapsack  was  closed,  its  contents  were 
not  visible,  and  it  was  placed,  at  least  partially,  under  the  foot  of  the  bed. 

3.  Whether  the  third  party /property  owner  disclaims  ownership  or  whether  a 
defendant  who  is  present  claims  or  disclaims  ownership  is  important.  The 
court  in  this  case  noted  that  the  record  "was  devoid  of  evidence  that  [the 
mother]  or  anyone  else  shared  access  to  or  control  over  the  knapsack."  The 
mother  was  not  asked  and  she  did  not  comment  as  to  her  access  or  control 
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over  the  knapsack.  The  defendant  was  not  present  at  the  time  of  the  search. 

4.  The  parent-child  relationship  is  also  a  factor  to  be  considered  by  the  court. 

While  this  generally  may  be  an  important  factor  in  determining  whether  a 
third  party  (parent)  has  authority  to  consent  to  a  search  of  a  closed 
container  in  the  home,  it  was  not  critical  in  this  case.  The  defendant  here 
was  an  adult  who  maintained  a  bedroom  in  his  mother's  house.  The  court 
pointed  out  that  "je]ven  where  a  parent  of  an  adult  child  has  the  authority 
to  consent  to  a  search  of  a  room,  that  authority  does  not  extend  to 
containers  therein  as  to  which  there  is  a  reasonable  expectation  of  privacy,    . 
unless  it  is  shown  that  the  parent  also  had  joint  access  to  and  control  over 
the  container." 

Law  enforcement  officers  should  be  aware  of  these  factors,  and  before  acting  on  a 
homeowner's  consent  to  a  search  of  property  which  may  include  closed  containers  of  another, 
should  document  as  much  as  possible  about  the  homeowner's  control  and  access  to  the  closed 
containers.  Unless  the  officer  can  demonstrate  that  the  person  consenting  had  joint  access  and 
control  over  the  closed  container,  the  defendant  may  file  a  successful  motion  to  suppress  based 
on  the  homeowner's  lack  of  authority  to  consent. 
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ATTORNEY  GENERAL  ENFORCES  LABOR  LAWS 
RELATED  TO  MINORS  AND  DOOR-TO-DOOR  SALES 

Joan  Parker 

Director  of  Safety 

Business  and  Labor  Protection  Bureau 

The  Office  of  the  Attorney  General  enforces  the  child  labor  laws  in  Massachusetts  which, 
among  other  proscriptions,  prohibit  the  employment  of  minors  under  the  age  of  16  in  door-to- 
door  sales  by  "for  profit"  organizations.  The  child  labor  laws  do  not  prohibit  sales  for  "not-for- 
profit"  groups,  such  as  the  Girl  Scouts  and  other  charitable  organizations.  However,  where  the 
minor  is  actually  retaining  a  portion  of  the  profit  and  the  employer  is  promoting  the  sales  for 
profit,  the  law  provides  for  criminal  penalties. 

Many  employers  encourage  sales  by  printing  literature  that  seems  to  indicate  that  all 
profits  benefit  social  and  charitable  needs.  For  example,  the  literature  and  the  name  of  the 
organization  may  imply  that  the  employment  of  young  teens  to  sell  the  product  keeps  them  from 
turning  to  crime  or  drugs.  Types  of  products  sold  using  these  practices  include  candy  bars, 
stationery,  and  other  small  items.  These  employers  recruit  mostly  inner-city  children,  some  as 
young  as  10  years  of  age,  who  are  often  transported  to  unfamiliar  suburban  neighborhoods  to 
work  unsupervised  for  long  hours.  Their  parents  generally  do  not  know  where  their  children  are 
working  day  to  day. 

Some  organizations  advertise  door-to-door  jobs  by  posting  notices  in  schools.  Some 
advertise  in  local  newspapers,  using  a  telephone  service  or  post  office  box  to  which  applicants 
may  respond.  Parental  consent  does  not  override  the  need  for  compliance  with  the  child  labor 
laws.  The  Attorney  General's  Office  asks  any  law  enforcement  agency  or  office  to  notify  the 
Division  of  Fair  Labor  and  Business  Practices  of  any  such  sales.  Awareness  of  these  issues  on 
the  part  of  law  enforcement  officers  can  help  the  Attorney  General's  Office  in  its  efforts  to 
protect  children  from  exploitation  and  hazardous  conditions  at  work.  For  questions  and  referrals, 
please  call  Inspector  Cecile  Byrne  at  (617)  727-2200,  ext.  3281. 
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THE  ATTORNEY  GENERAL'S  WESTERN  MASSACHUSETTS 
REGIONAL  OFFICE  IS  A  FULL  SERVICE  PROSECUTORIAL  AGENCY 

Attorney  General  Tom  Reilly's  Western  Massachusetts  Regional  Office,  located  in 
Springfield,  is  responsible  for  investigating  and  prosecuting  criminal  activity  in  the  western 
counties  of  the  state.  Focusing  on  cross  jurisdictional  investigations  and  special  investigations, 
the  Western  Mass.  office  handles  a  wide  range  of  criminal  matters  including  economic  crime, 
high  technology  crime,  public  integrity  crime  and  special  investigations.  One  of  the  most  recent 
prosecutions  resulted  in  a  guilty  plea  of  a  Holyoke  man  to  three  indictments  of  illegally 
distributing  handguns  to  unlicensed  people  on  the  street.  The  defendant  is  now  serving  a  three 
year  prison  sentence. 

By  working  in  conjunction  with  different  divisions  of  the  Attorney  General's  Criminal 
Bureau,  the  Western  Mass.  regional  office  is  able  to  draw  on  the  resources  of  the  entire  office  to 
serve  the  constituents  of  the  western  part  of  the  state  and  its  law  enforcement  community.  The 
Springfield  office  also  has  a  rich  history  of  community  involvement  in  crime  prevention  and 
education  programs,  conducts  fraud  prevention  presentations  at  senior  centers  with  the  AARP, 
and  works  with  local  school  systems  in  mediation  projects  and  read  aloud  programs. 

To  contact  the  Western  Massachusetts  Regional  Office  on  a  criminal  matter,  call 
Assistant  Attorney  General  Matthew  Shea  at  (413)  784-1240,  ext.  15  or  Massachusetts  State 
Police  Sergeant  John  Gibbons  at  (413)  784-1240,  ext.  28. 
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CASES  SUMMARIES 


I.  SEARCH  AND  SEIZURE 


A. 


Warrantless  Searches 


A  dog  sniff  is  not  a  search  under  the 
Fourth  Amendment,  thus  requiring  only 
reasonable  suspicion.    Commonwealth  v. 
Pinto.  45  Mass.  App.  Ct.  790  (1998). 

The  defendant  was  convicted  of 
trafficking  in  cocaine  and  possession  of 
steroids  with  intent  to  distribute  based  on  a 
positive  "hit"  by  a  trained  dog  on  a  U.S. 
postal  service  express  mail  package.  The 
Appeals  Court  affirmed  the  convictions, 
holding,  that  a  dog  sniff  is  not  a  search  under 
the  Fourth  Amendment,  thus  only 
reasonable  suspicion  was  required.  Such 
reasonable  suspicion  existed  where  the 
package  was  heavily  duct-taped,  hand 
addressed  to  an  individual  rather  than  a 
business,  had  a  fictitious  return  address  and 
no  named  sender  and  was  sent  from  an 
airport  known  to  be  used  by  drug  couriers. 

The  local  police  then  properly  used 
the  dog's  alert  in  conjunction  with  further 
information  from  their  investigation  to 
obtain  an  anticipatory  search  warrant.  The 
court  held  that  the  defendant  was  not  entitled 
to  an  Armal/Franks  evidentiary  hearing  to 
determine  the  reliability  of  the  trained  dog 
because  the  defendant  failed  to  show  that  the 
affiant  misrepresented  the  substances  which 
the  dog  was  trained  to  detect. 


Probable  cause  is  the  standard  for 
conducting  strip  and  visual  body  cavity 
searches.  Commonwealth  v.  Thomas.  429 
Mass.  403(1999). 

A  woman  flagged  down  an 
undercover  police  officer  and  sold  the 
officer  a  bag  of  crack  cocaine.  An  assisting 
officer  asked  the  defendant  for  his  name  and 
address.  The  officer  then  asked  if  the 
defendant  had  any  money  on  him,  at  which 
time  the  defendant  produced  two  marked 
bills  which  the  undercover  officer  had  used 
to  purchase  the  crack  cocaine.  The  SJC  held 
that  a  police  officer's  approach  to  a  person 
on  a  public  street  does  not  generally  trigger 
a  reasonable  person  to  believe  that  he  or  she 
could  not  terminate  the  encounter. 
Therefore,  there  was  no  seizure  within  the 
meaning  of  state  or  federal  constitutional 
law. 

The  defendant  was  arrested  and 
booked.  At  the  police  station,  the  defendant 
was  searched  for  weapons  and  contraband 
and  subjected  to  a  strip  search.  The  search 
produced  two  more  bags  of  crack  cocaine. 
The  Court  held  that  probable  cause  is  the 
appropriate  standard  to  apply  to  strip  and 
visual  body  searches  (as  opposed  to  body 
cavity  searches).  In  the  circumstances, 
where  a  defendant  is  under  surveillance  and 
arrested  for  violation  of  the  controlled 
substance  laws,  police  generally  have 
probable  cause  to  conduct  a  strip  search  and 
visual  body  cavity  search  for  contraband  or 
concealed  weapons. 


29 


Warrantless  entry  and  search  were 
upheld  because  the  defendant  had  no 
cognizable  privacy  interests  and  exigent 
circumstances  existed.  Commonwealth  v. 
Morrison.  429  Mass.  511  (1999). 

The  police  responded  to  a  report  of  a 
shouting  match  at  the  residence  of  a  woman. 
The  defendant  and  the  woman  had  a  history 
of  domestic  violence  which  had  resulted  in 
the  earlier  issuance  of  a  protective  order 
against  the  defendant.  The  defendant 
disclaimed  any  knowledge  of  the  order. 
The  police  informed  the  defendant  of  the 
existing  order  and  told  him  that  he  would  be 
arrested  if  he  made  any  further  contact  with 
the  defendant.  Later  in  the  evening,  the 
police  officers  returned  to  the  woman's 
residence  in  response  to  another  shouting 
match.  The  defendant  was  arrested  for 
violating  the  protective  order. 

The  defendant  moved  to  dismiss  the 
charge  against  him  (arguing  that  he  could 
not  be  charged  with  violating  the  order  until 
he  had  been  served  with  a  copy  of  it)  or  to 
suppress  all  evidence  flowing  from  the 
warrantless  entry  into  and  search  of  an 
apartment  in  which  the  defendant  was 
present.  The  SJC  rejected  the  defendant's 
arguments,  holding  that  because  he  was  the 
subject  of  a  protective  order  forbidding  his 
presence  on  the  premises,  he  had  no 
expectation  of  privacy  in  the  apartment  in 
question.  Moreover,  the  entry  and  search 
were  justified  by  exigent  circumstances 
where  the  officers'  reasonably  believed  that 
the  defendant  was  in  the  apartment  of  the 
woman  whom  the  order  against  him  was 
intended  to  protect. 


Where  police  officers  lawfully 
submitted  a  forfeiture  report  and  delivered 
an  amount  of  currency  seized  during  an 
arrest  to  the  PEA,  which  issued  a 
declaration  of  forfeiture  before  the  defendant 
moved  in  state  court  for  the  return  of  his 
property,  the  state  court  had  no  jurisdiction 
over  the  money  and  could  not  order  its 
return  to  the  defendant.  Commonwealth  v. 
Rufo,  429  Mass.  380(1999). 

During  an  inventory  search  of  the 
defendant's  vehicle,  an  officer  seized  a 
closed  briefcase  containing  $38,692  in  U.S. 
currency.  A  further  search  revealed  1 .5 1 
grams  of  cocaine.    A  judge  ruled  that  the 
further  search  that  disclosed  the  cocaine  was 
not  an  investigatory  search  and  was 
unlawful.  The  defendant  then  moved  for  the 
return  of  his  property,  including  the  money. 
The  judge  allowed  this  motion,  not  knowing 
that  the  State  Police  had  already  submitted  a 
forfeiture  report  and  delivered  the  currency 
to  the  DEA  who  promptly  initiated  forfeiture 
proceedings. 

Since  the  property  in  dispute  was  not 
seized  pursuant  to  a  warrant  and 
Massachusetts  statutory  law  proscribes 
judicial  control  over  the  property  not  seized 
pursuant  to  a  warrant,  the  Boston  Municipal 
Court  lacked  jurisdiction  over  the  money 
and  could  not  order  its  return  to  the 
defendant. 
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B. 


Searches  with  a  Warrant 


The  knock  and  announce  rule  did  not 
apply  where  police  did  not  forcibly  enter  a 
dwelling  to  execute  an  arrest  warrant- 
Commonwealth  v.  Rivera.  429  Mass.  620 
(1999). 

The  jury  convicted  the  defendant  of 
trafficking  in  200  or  more  grams  of  cocaine 
and  unlawful  possession  of  a  firearm  and 
ammunition.  Prior  to  trial,  the  judge  denied 
the  defendant's  motion  to  suppress  evidence 
seized  during  the  arrest  and  the  Appeals 
Court  affirmed. 

A  team  of  Holyoke  police  officers 
were  assigned  to  execute  an  outstanding 
Superior  Court  criminal  warrant.  The 
officers  were  given  a  folder  containing  a 
copy  of  the  warrant,  a  photograph  of  the 
prospective  arrestee,  and  an  address  at  which 
that  person  might  be  found.  The  officers 
went  to  the  address  and  knocked  on  the 
defendant's  door.  They  heard  voices  and 
footsteps  inside,  but  no  one  responded  to  the 
door.  Then  the  officers  received  a  radio 
transmission  that  someone  had  fled  the 
building.  They  continued  to  bang  on  the 
door.  The  motion  judge  found  that  although 
the  officers  had  damaged  the  door  through 
their  aggressive  knocking  and  kicking,  they 
did  not  force  it  open  and  it  remained  locked 
inside.  After  roughly  ten  minutes,  a  man 
called  out,  "Hold  on.  I'm  opening  the  door," 
whereupon  the  defendant  answered  the  door, 
naked.  The  officers  showed  him  the  warrant 
and  arrested  him. 

The  SJC  held  that  when  the  police 
knocked  on  the  defendant's  door,  they  were 
lawfully  on  the  premises.  The  defendant 
was  under  no  obligation  to  respond.  At  that 
point,  under  the  Fourth  Amendment,  the 
police  could  have  entered  the  apartment  on  a 


reasonable  belief  that  the  defendant  was 
within.  The  police  did  not  enter  forcibly, 
however,  but  rather  the  defendant  opened 
the  door  in  response  to  their  knocks.  Once 
the  door  opened,  the  defendant  came  into 
view.  The  police  had  also  learned  that  a 
man  had  been  seen  fleeing  the  scene.  Given 
these  facts,  coupled  with  the  defendant's 
standing  in  the  doorway,  the  SJC  found  that 
the  police  had  more  than  a  reasonable  belief; 
they  had  probable  cause,  if  not  actual 
knowledge  that  the  defendant  was  within. 

C.  Threshold  Inquiry 

The  police  officer  acted  reasonably 
in  stopping  the  defendant's  car  for  a 
suspected  violation  of  c.  90.  §9D  and  there 
was  probable  cause  to  search  the  car  for    . 
contraband.  Commonwealth  v.  Baez.  47 
Mass.  App.  Ct.  115(1999). 

The  defendant  was  found  guilty  of 
unlawful  possession  of  a  firearm  and 
defacing  the  serial  numbers  thereon.  On 
appeal,  the  defendant  claimed  that  the  police 
did  not  have  probable  cause  either  to  stop 
his  car  or;  once  stopped,  to  search  his  person 
or  his  car  after  he  produced  a  valid  driver's 
license  and  registration. 

While  on  patrol,  a  State  Police 
Trooper  observed  a  car  with  windows  tinted 
more  than  the  trooper  believed  to  be  lawful. 
He  stopped  the  car  and  checked  the  windows 
with  a  meter  he  carries  for  this  purpose.  As 
the  trooper  approached  the  car  from  the  rear, 
he  saw  the  defendant  making  a  rocking 
movement  with  his  body  as  if  to  reach  under 
the  seat.  The  trooper  then  approached  the 
driver's  side  window  and  asked  for  the 
defendant's  license  and  registration.  While 
the  trooper  was  waiting,  he  noticed  the  smell 
of  marijuana  coming  from  the  car,  but  the 
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driver  denied  smoking  marijuana  that  day. 

The  trooper  then  received  the 
defendant's  consent  to  search  the  car.  He 
had  the  defendant  (the  sole  occupant)  leave 
the  car,  searched  him,  and  found  nothing. 
The  trooper  then  looked  under  the  front  seat 
of  the  car  and  saw  a  loaded  handgun.  Upon 
inquiry,  the  defendant  stated  he  had  found 
the  gun,  cleaned  it,  and  kept  it  for  himself. 

The  defendant  argued  that  the 
trooper  did  not  in  fact  know  at  the  time  he 
stopped  the  car  that  the  tint  was  illegal.  The 
court  held  that  the  standard  to  be  used  in 
determining  the  legality  of  a  stop  based  on  a 
suspected  violation  of  c.  90,  §  9D,  is 
whether  the  officer  reasonably  suspected, 
based  on  his  visual  observations,  that  the 
tinting  of  the  windows  exceeded  the 
permissible  limits  of  §  9D.  Furthermore,  the 
court  stated  that  given  the  odor,  the 
defendant's  backward  and  forward 
movement  inside  the  car  before  pulling  over, 
his  nervousness  in  responding  to  the  request 
for  documents,  and  the  nature  of  his  reply  to 
the  trooper's  question  about  the  marijuana 
smell,  there  was  probable  cause  to.  search  the 
car  for  contraband. 

A  police  officer,  in  a  routine  stop, 
must  have  a  reasonable  belief  that  the 
officer's  safety,  or  the  safety  of  others,  is  in 
danger  before  ordering  a  driver  or 
passengers  out  of  a  motor  vehicle. 
Commonwealth  v.  Gonsalves.  429  Mass. 
658(1999). 

The  defendant  was  charged  with 
trafficking  in  cocaine  in  violation  of  G.  L.  c. 
94C,  §  32E  (b).  The  cocaine  was  seized  by 
a  State  Trooper,  who,  while  on  a  routine 
traffic  patrol,  stopped  a  taxicab  after  he  had 
seen  the  taxicab  drift  over  a  marked  lane 
into  the  breakdown  lane.  In  the  course  of 


the  stop,  the  trooper  ordered  the  defendant, 
who  was  sitting  in  the  rear  of  the  taxi  and 
appeared  nervous,  to  get  out.  After 
conversing  with  the  defendant,  the  trooper 
searched  the  rear  seat  area  and  seized  a 
package  of  cocaine.  The  defendant  denied 
the  knowledge  of  the  package  and  was 
brought  to  the  barracks  for  further 
questioning.  At  first,  the  defendant 
continued  to  deny  any  knowledge  of  the  bag 
of  white  powder,  but  eventually  he  made 
inculpatory  statements  in  the  trooper's 
presence. 

A  judge  in  the  Superior  Court 
allowed  the  defendant's  motion  to  suppress 
both  the  cocaine  and  his  statements  because 
the  trooper  had  "no  objective  basis  upon 
which  to  order  the  defendant  out  of  the 
vehicle."  The  Appeals  Court  rejected  the 
Commonwealth's  request  that  state  law  be 
changed  to  comport  with  Maryland  v. 
Wilson.  519  U.S.  408,  415  (1997),  which 
holds  that  a  police  officer  does  not  violate 
the  Fourth  Amendment  when  the  officer,  in 
a  routine  traffic  stop,  orders  a  passenger  out 
of  the  vehicle.  The  SJC  granted  the 
Commonwealth's  application  for  further 
appellate  review  to  consider  the 
Commonwealth's  request.  The  Court  held 
that  under  art.  14  of  the  Declaration  of 
Rights,  a  police  officer  in  a  routine  traffic 
stop  must  have  reasonable  belief  that  the 
officer's  safety,  or  the  safety  of  others,  is  in 
danger  before  ordering  a  driver  or 
passengers  out  of  a  motor  vehicle.  As  a 
result,  the  cocaine  and  statements  were 
correctly  suppressed. 
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Officers  properly  approached  a  car 
and  inquired  as  to  the  condition  of  the 
defendant  where  the  defendant's  safety  and 
well-being  seemed  to  be  in  jeopardy.  The 
physical  evidence  which  came  into  plain 
view  as  the  defendant  stepped  out  of  the 
vehicle  was  admissible.  Commonwealth  v. 
Murdough.  428  Mass.  760  (1999). 

The  defendant  was  parked  alone  in  a 
rest  area.  Two  state  troopers,  who  had  seen 
the  vehicle  early  on,  stopped  to  investigate. 
The  troopers  found  the  defendant  asleep  in 
the  driver's  seat.  After  knocking  on  the 
window  for  some  time,  the  defendant  woke 
up  and  asked  what  the  troopers  wanted.  The 
troopers  asked  for  his  license  and 
registration.  The  defendant  produced  the 
former  but  not  the  latter,  explaining  that  the 
car  belonged  to  "Scott."  This  was 
confirmed  by  checking  the  vehicle's 
registration  plate.  While  the  troopers  were 
talking  to  the  defendant,  he  became 
incoherent  and  fell  asleep.  The  officers 
woke  up  the  defendant  and  asked  him  to 
leave  the  car.  While  doing  so,  the  troopers 
saw  marijuana  and  cocaine.  The  defendant 
was  then  arrested  for  possession  of 
controlled  substances.  He  moved  to  suppress 
the  evidence,  stating  that  the  troopers 
violated  his  constitutional  rights  under  the 
Fourth  Amendment  as  well  as  art.  14  of  the 
Massachusetts  Declaration  of  Rights  by 
going  "beyond  the  care  taking  function  and 
looking  for  evidence  of  a  narcotics 
violation."  The  SJC  reversed  the  granting  of 
the  motion  to  suppress.  Stating  that  the  trial 
court  incorrectly  assumed  that  the  State 
troopers  were  required  to  have  some 
reasonable  basis  for  the  initial  approach  and 
inquiry.  The  SJC  held  that  "officers  may 
make  inquiry  of  anyone  they  wish...  so  long 
as  they  do  not  implicitly  or  explicitly  assert 


that  the  person  inquired  of  is  not  free  to 
ignore  their  inquiries."  The  Court  also  held  ■. 
that  the  trial  judge  incorrectly  believed  that 
the  trooper's  primary  reason  for  asking  the 
defendant  out  of  his  vehicle  was  not  out  of 
concern  for  his  well  being,  but  rather,  to  find 
evidence  that  would  allow  them  to  arrest  the 
defendant  on  possession  of  controlled 
substances.  The  troopers  stated  they  asked 
the  defendant  out  of  his  vehicle  because  they 
were  "concerned  about  his  condition. ..they 
thought  that  the  defendant  might  have  been 
on  a  narcotics  bender  and  that  fresh  air 
might  do  him  some  good."  The  troopers' 
actions  did  not  constitute  a  violation  of  the 
defendant's  rights. 

Miranda  warnings  are  not  required 
for  temporarily  detaining  a  motorist. 
Commonwealth  v.  Wholley.  429  Mass. 
1010(1999). 

The  defendant  faced  charges  of 
failure  to  keep  within  marked  lanes, 
operating  a  motor  vehicle  while  under  the 
influence  of  liquor,  and  possession  of  a  class 
D  substance.  The  charges  arose  from  a  late- 
night  traffic  stop  in  which  the  defendant 
failed  a  series  of  field  sobriety  tests.  A 
District  Court  judge  suppressed  all  evidence 
obtained  from  that  stop,  because  the  police 
officer  had  failed  to  give  the  defendant 
Miranda  warnings  before  having  her 
perform  the  field  sobriety  tests. 

The  SJC  cited  to  Vanhouton  v. 
Commonwealth.  424  Mass.  327,331 
(1997),  when  it  held  that  "a  motorist  who  is 
temporarily  detained  after  being  stopped  on 
suspicion  of  operating  a  motor  vehicle  while 
under  the  influence  of  intoxicating  liquor  is 
not  held  in  custody,  and,  as  a  result,  the 
investigating  police  officer  is  not  required  to 
furnish  Miranda  warnings  to  the  motorist 
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before  administering  field  sobriety  tests."  In 
light  of  Vanhouton.  and  the  Federal  case  law 
on  which  it  was  based,  the  SJC  vacated  the 
order  allowing  the  defendant's  motion  to 
suppress  and  remanded  the  case  to  the 
District  Court  for  further  proceedings. 

II.  STATUTORY/ RULE 
INTERPRETATION 

A  police  officer's  failure  to  deliver 
or  mail  a  copy  of  a  traffic  citation  to  the 
alleged  violator  "as  soon  as  possible  after 
the  violation."  warranted  dismissalof  the 
complaint.  Commonwealth  v.  Carapellucci. 
429  Mass.  579(1999). 

The  defendant  was  involved  in  a 
police  chase,  collided  head  on  with  a  lamp 
post,  and  then  fled  the  scene.  An  officer 
observed  a  man  who  met  the  description  of 
the  driver  later  in  the  evening  and  the  man 
was  arrested.  The  next  day,  the  passenger 
called  the  officer  to  report  that  she  had  gone 
to  court  to  observe  the  arraignment  and  that 
the  man  who  had  been  arraigned  was  not  the 
driver  of  the  car.  She  then  told  the  police 
the  name  of  the  driver.  By  the  next  week, 
the  police  had  learned  the  defendant's 
address  and  had  written  out  citations  and 
attached  them  to  an  application  for  a 
complaint.  They  did  not,  however,  deliver 
or  mail  copies  of  the  citations  to  the 
defendant  at  that  or  any  other  time.  A  show 
cause  hearing  was  held  and  the  defendant 
received  a  summons  to  appear  in  court  on 
the  matter. 

It  would  have  been  impossible  for 
the  police  to  give  the  defendant  a  copy  of  the 
traffic  citation  at  the  time  and  place  of  the 
violation  because  he  had  fled  the  scene. 
Therefore,  the  exceptions  for  cases  in  which 
"the  violator  could  not  have  been  stopped" 


and  in  which  "additional  time  was 
reasonably  necessary  to  determine... the 
identity  of  the  violator"  applied.  However, 
the  Court  held  that  where  police  officers  did 
not  deliver  or  mail  a  copy  of  a  motor  vehicle 
traffic  citation  to  the  alleged  violator  "as 
soon  as  possible  after  [the]  violation"  once 
they  had  ascertained  his  identity,  as  required 
by  G.  L.  c.  90C,  §2,  the  complaint  should 
have  been  dismissed  on  the  alleged 
violator's  motion,  where  there  was  no 
justification  for  the  failure. 

The  defendant's  motion  to  dismiss 
was  allowed  when  the  Commonwealth  was 
on  notice  that  the  defendant  had  neither 
obtained  counsel  nor  waived  the  right  to 
counsel  and  in  which  the  Commonwealth 
failed  to  place  the  case  on  a  trial  list  for  over 
a  year.  Commonwealth  v.  Lasher.  428 
Mass.  202(1998). 

On  August  5,  1993,  the  defendant 
was  arraigned  on  charges  of  distribution  of 
cocaine  and  drug  violations  in  a  drug  free 
school  zone.  The  matter  was  stayed  until 
August  11,  1993,  but  due  to  the  lack  of 
available  judges,  the  hearing  did  not  take 
place  and  was  never  rescheduled.  On 
October  28,  1993,  the  court  and  prosecutor's 
office  received  a  summons  by  the  court 
clerk,  not  the  prosecutor,  to  appear  on 
November  18,  1994,  for  appointment  of 
counsel.  On  May  2,  1995,  the  defendant 
moved  to  dismiss  on  grounds  that  the 
Commonwealth  did  not  try  him  within  one 
year  of  his  arraignment,  as  required  by 
Mass.  R.  Crim.  P.  36(b).  The 
Commonwealth  argued  that  the  defendant 
was  responsible  for  the  delay,  and  that  such 
a  delay,  in  any  event,  may  be  excused,  as 
provided  for  in  Mass.  R.  Crim.'  P.  36(b)(2). 
The  SJC  rejected  the  Commonwealth's 
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argument  and  held  that  the  burden  of 
responsibility  lies  with  the  Commonwealth. 
Rule  36(b)  was  violated  and  the  motion  to 
dismiss  was  affirmed. 

Out-of-state  officers  are  authorized 
to  arrest  an  individual  in  state  if  appointed 
special  police  officers.  Commonwealth  v. 
Callahan,  428  Mass.  335(1998). 

The  Supreme  Judicial  Court  upheld 
the  authority  of  municipalities  to  appoint 
out-of-state  police  officers  as  special  police 
officers  under  the  provisions  of  G.  L.  c.  41 , 
§99.  In  this  case,  the  Town  of  Pepperell, 
which  borders  the  town  of  Hollis,  N.H., 
appointed  a  Hollis  police  officer  as  a  special 
police  officer.  The  officer  observed  the 
defendant  speeding  in  Hollis  and  pursued 
him.  The  defendant  drove  over  the  state 
border  into  Pepperell  and  pulled  over.  The 
officer  approached  the  vehicle,  spoke  with 
the  defendant  and  observed  signs  of  OUI. 
The  officer  called  the  Pepperell  police,  who 
arrested  Callahan.  Callahan  was  charged 
with  OUI.  He  moved  to  suppress  all 
evidence  resulting  from  the  stop,  arguing 
that  the  Hollis  officer  did' not  have  authority 
to  stop  him  in  Massachusetts.  The  district 
court  denied  the  motion.  The  Supreme 
Judicial  Court  upheld  the  decision,  stating 
that  the  officer  was  properly  appointed 
under  G.  L.  c.  41,  §99. 


Material  privileged  as  work  product 
are  not  protected  from  disclosure  under  the 
public  records  doctrine.  However,  agencies 
may  share  documents  with  other 
governmental  agencies  without  waiving 
their  right  to  assert  that  the  documents  were 
protected  from  disclosure  to  the  opposing 
party.  General  Electrical  Company  v. 
Department  of  Environmental  Protection. 
429  Mass.  798(1999). 

This  case  arises  from  a  dispute 
regarding  the  appropriate  means  of 
investigating  and  cleaning  up  pollution 
allegedly  created  by  a  manufacturing  facility 
owned  by  the  plaintiff  and  affecting  areas 
around  the  Housatonic  River. 

The  principal  issue  is  whether  a 
governmental  entity  subject  to  the  public 
records  statute,  G.  L.  c.  66,  §10,  may 
withhold  from  public  disclosure  documents 
and  other  records  on  the  basis  of  an  implied 
exemption  for  materials  covered  by  the  work 
product  doctrine.  The  SJC  held  that 
materials  privileged  as  work  product 
pursuant  to  Mass.  R.  Civ.  P.  26  (b)  (3),  365 
Mass.  772  (1974),  are  not  protected  from 
disclosure  under  the  public  records  statute 
unless  those  materials  fall  within  the  scope 
of  an  express  statutory  exemption. 

The  Court  also  stated  that  in  the 
circumstances  of  a  dispute  between  a 
manufacturer,  the  Department  of 
Environmental  Protection  (DEP),  and 
various  Federal  agencies,  including  the 
Environmental  Protection  Agency  (EPA), 
regarding  the  appropriate  means  of 
investigating  and  cleaning  up  pollution 
allegedly  created  by  the  manufacturer,  the 
Superior  Court  correctly  ruled  that  the  DEP 
was  entitled  to  share  documents  with  the 
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EPA  without  waiving  its  right  to  assert  that 
the  documents  were  protected  from 
disclosure  to  the  manufacturer  under  G.  L. 
c.  4,  §7,  twenty-sixth  (d). 

Police  must  inform  bail 
commissioner  when  QUI  arrestee  requests 
independent  medical  examination  and 
commissioner  must  respond  "as  promptly  as 
he  is  able."  Commonwealth  v.  King.  429 
Mass.  169(1999). 

After  driving  erratically  and  failing 
several  field  sobriety  tests,  the  defendant 
was  arrested  by  a  State  Trooper,  escorted  to 
a  State  Police  barracks  around  1 :00  a.m., 
and  informed  of  his  right  to  obtain  an 
independent  medical  examination.  The 
defendant  stated  that  he  wished  to  exercise 
that  right.  About  a  half-hour  later,  the  desk 
officer  called  a  bail  commissioner  to  arrange 
a  bail  hearing,  but  the  commissioner  refused 
to  come  until  morning  because  he  had  a 
"policy"  of  holding  until  morning 
defendants  who  refused  to  take  a 
breathalyzer  test.  The  defendant  was 
released  at  approximately  8:40  a.m.  A 
justice  of  the  District  Court  dismissed  the 
OUI  charge  because  the  bail  commissioner's 
failure  to  hold  a  prompt  hearing  prevented 
the  defendant  from  obtaining  an  independent 
medical  examination  and  violated  his  rights. 

The  Supreme  Judicial  Court  held  that 
because  a  defendant  ordinarily  must  be 
released  on  bail  before  he  is  able  to  obtain 
the  independent  medical  examination  to 
which  he  is  entitled,  a  bail  commissioner 
must  hold  a  bail  hearing  "as  promptly  as  he 
is  able"  when  a  defendant  has  informed  the 
police  that  he  wishes  to  exercise  that  right. 
In  such  cases,  the  police  are  required  to 
inform  the  commissioner  that  the  defendant 
has  requested  an  examination.  The 


SJC  did  not  define  "as  promptly  as  he  is 
able,"  but  indicated  that  it  was  a  much 
shorter  period  of  time  than  the  six-hour 
guideline  generally  applicable  to  bail 
hearings  when  the  defendant  declines  to 
exercise  the  right  to  an  independent  medical 
examination. 

The  SJC  also  held  that  the  proper 
remedy  for  violations  of  the  right  to  an 
independent  medical  examination  is 
dismissal  of  the  charge,  as  the  defendant  has 
been  denied  the  opportunity  to  obtain 
potentially  exculpatory  evidence.  The  SJC 
stated  that  dismissal  is  not  appropriate, 
however,  when  evidence  of  intoxication  is 
"overwhelming"  or  there  are  other 
circumstances  which  demonstrate  that  the 
defendant  has  not  been  prejudiced  by  the 
violation.  In  this  case,  the  SJC  remanded 
the  case  to  the  District  Court  to  determine 
whether  the  evidence  of  intoxication  was 
overwhelming  or  whether  other  factors 
rendered  the  violation  harmless. 

III.  EVIDENTIARY  ISSUES 

The  Commonwealth's  duty  to 
disclose  exculpatory  evidence  does  not 
require  the  prosecutor  to  make  inquiries  of 
witnesses  regarding  unknown  information. 
Commonwealth  v.  Beal.  429  Mass.  530 
(1999). 

The  defendant  was  indicted  for  rape. 
The  defendant  requested  information  on  any 
mental  health  treatment  the  complainant  had 
ever  received  and  the  details  of  any  prior 
complaints  of  rape  or  abuse  made  by  the 
complainant.  The  Commonwealth 
responded  that  it  did  not  have  this 
information,  and  that  it  had  no  duty  to  gather 
it  for  the  defendant.  The  SJC  held  that  the 
Commonwealth's  duty  in  a  criminal  case  to 


36 


disclose  exculpatory  information  does  not 
require  a  prosecutor  to  make  defense- 
directed  inquiries  of  independent  witnesses, 
including. complainants,  regarding 
information  unknown  to  the  prosecution  and 
not  subject  to  the  prosecutor's  control. 

Excited  utterances  are  admissible 
regardless  of  whether  the  declarant  is 
available.  Commonwealth  v.  Brown.  46 
Mass.  App.  Ct.  279(1999). 

The  defendant  was  convicted  of 
home  invasion  and  other  crimes.  In  an 
attempt  to  collect  a  $20  debt,  the  defendant 
dove  through  the  victim's  bedroom  window 
and  beat  the  defendant  and  her  children  with 
a  tire  iron.  Several  neighbors  dialed  91 1  and 
described  for  the  police  dispatcher  the 
defendant's  jumping  through  the  window 
and  assault  on  the  victims.  At  trial,  the 
prosecution  introduced  tape  recordings  of 
the  neighbors'  telephone  calls  to  the  police. 
The  defendant  appealed  his  convictions, 
claiming  the  tape  recordings  should  have 
been  excluded  as  hearsay.  The  Appeals 
Court  affirmed  the  conviction,  holding  that 
the  tape  recordings  were  admissible  as 
spontaneous  utterances.  The  court  clarified 
the  spontaneous  utterance  exception  to  the 
hearsay  rule,  by  concluding  that  there  is  no 
requirement  that  the  telephone  callers  be 
unavailable  to  testify  at  trial  in  order  for 
their  excited  utterances  to  be  admissible. 

Assault  and  battery  charge  upheld 
where  off-duty  State  Trooper  was  victim. 
Commonwealth  v.  Pike.  428  Mass.  393 
(1998). 

The  defendant  was  convicted  of 
unauthorized  use  of  a  motor  vehicle  and 
assault  and  battery  by  means  of  a<dangerous 


weapon  arising  out  of  an  incident  with  an  off 
duty  state  trooper.  Defendant  and  a  friend 
were  hitchhiking,  causing  traffic  to  swerve 
around  them.  The  victim/state  trooper 
stopped  and  began  to  shout  at  the  two  men. 
A  scuffle  ensued  and  the  defendant  picked 
up  his  car  radio,  which  he  had  been  carrying, 
and  threw  it  at  the  victim,  hitting  him  in  the 
head. 

The  SJC  affirmed  the  convictions, 
holding  that  the  defendant  was  not  entitled 
to  an  instruction  on  self  defense  because  he 
testified  that  he  threw  the  radio  out  of  a 
feeling  of  anger  and  revenge  rather  than  fear 
of  imminent  danger  or  serious  bodily  harm. 
He  also  failed  to  show  that  he  tried  to  retreat 
before  resorting  to  force.  The  defendant  was 
not  entitled  to  an  instruction  on  necessity  on 
the  unauthorized  use  of  a  motor  vehicle 
charge  because  he  did  not  show  that  the 
harm  he  sought  to  avoid  far  exceeded  the 
harm  resulting  from  the  crime  committed. 
The  victim  was  not  attacking  or  threatening 
the  defendant  at  the  time  he  drove  off  in  the 
victim's  car.  The  Court  did.  however, 
remand  the  case  to  amend  the  condition  of 
probation  which  prohibited  the  defendant 
from  entering  Massachusetts  during  the 
length  of  his  suspended  sentence.  Such  a 
condition  violates  the  constitutional  right  to 
interstate  travel  and  is  not  reasonably  related 
to  the  goals  of  sentencing  and  probation. 

First  degree  murder  conviction 
reversed  where  the  SJC  held  credibility  of 
expert  for  jury,  not  judge.  Commonwealth 
v.  Roberio.  428  Mass.  278  (1998). 

After  the  defendant  was  charged  with 
first  degree  murder  and  armed  robbery,  the 
defendant's  parents  told  defense  counsel  that 
prior  to  the  date  of  the  crime,  defendant  had 
received  mental  health  treatment.  Defense 
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counsel  did  not  investigate  that  information, 
did  not  attempt  to  obtain  any  information 
from  the  local  mental  health  center,  and 
chose  not  to  ask  the  defendant  to  submit  to  a 
psychiatric  evaluation.  At  trial,  counsel  did 
not  raise  a  defense  of  lack  of  criminal 
responsibility.  Following  his  conviction, 
defendant  secured  new  counsel  and  moved 
for  a  new  trial,  claiming  that  he  was  denied 
effective  assistance  of  counsel.  At  the 
hearing  on  defendant's  motion,  a 
psychologist  testified  that  defendant  suffered 
from  several  psychological  disorders  which 
would  have  rendered  him  incapable  of 
controlling  his  behavior  at  the  time  of  the 
crime.  Although  the  motion  judge  agreed 
that  defense  counsel's  failure  to  investigate 
the  possibility  of  presenting  expert 
testimony  was  unreasonable,  he  denied  the 
motion  for  a  new  trial  because  he  did  not 
find  defendant's  expert  to  be  credible. 

On  appeal,  the  SJC  reversed  and 
remanded  for  a  new  trial,  holding  that  the 
motion  judge  erred  in  denying  defendant's 
motion  based  upon  his  own  assessment  of 
the  expert's  credibility.  The  Court 
concluded  that  once  the  expert's 
qualifications  were  established,  the  issue  of 
credibility  was  for  a  jury,  not  the  judge. 

First  degree  murder  conviction 
reversed  based  on  jury  instructions- 
Commonwealth  v.  Williams.  428  Mass.  383 
(1998). 

The  defendant  was  convicted  of  first 
degree  murder  for  beating  to  death  a  man 
whom  he  believed  had  raped  his  younger 
sister.  At  trial,  the  judge  instructed  the  jury 
that  they  could  find  the  defendant  acted  with 
malice  if  under  the  circumstances  known  to 
the  defendant,  a  reasonably  prudent  person 
would  have  to  know  that  according  to 


common  experience  there  was  a  plain  and 
strong  likelihood  that  death  or  grievous 
bodily  harm  would  follow  as  a  result  of  his 
acts.  On  appeal,  the  Supreme  Judicial  Court 
reversed  the  conviction,  ruling  that  the  trial 
judge's  instruction  was  erroneous,  as  malice 
can  only  be  satisfied  by  proof  that  there  was 
a  plain  and  strong  likelihood  of  death  as  a 
result  of  the  defendant's  actions. 

The  SJC  retained  the  burden  on  the 
Commonwe  'th  to  prove  a  defendant's 
criminal  responsibility  if  the  defendant 
asserts  an  "insanity  defense." 
Commonwealth  v.  Keita.  429  Mass.  843 
(1999). 

The  defendant  was  riding  an  MBTA 
subway  and  made  obscene  gestures  to  the 
victim  while  sitting  across  from  her.  As  she 
attempted  to  get  off  the  train,  the  defendant 
lunged  for  her.  groped  her,  and  uttered 
obscenities.  As  the  car  doors  opened,  she 
ran  from  the  train  to  summons  police 
assistance.  A  man  grabbed  the  defendant  on 
the  platform  floor.  MBTA  officers  then 
arrested  the  defendant  who  was  cooperative. 
During  the  booking  process  immediately 
following  his  arrest,  the  defendant  was 
docile  and  responsive  to  questions 
concerning  his  personal  history. 

The  SJC  used  this  case  as  a  vehicle 
to  uphold  the  common-law  rule  that  the 
Commonwealth  must  prove  sanity  (i.e., 
criminal  responsibility)  beyond  a  reasonable 
doubt  and  rejected  the  proposed  rule  that  a 
criminal  defendant,  asserting  insanity  as  a 
defense,  must  prove  his  lack  of  criminal 
responsibility  by  a  preponderance  of  the 
evidence.  The  Court  recognized  the 
inconsistency  between  placing  the  burden  of 
proof  of  sanity  on  the  Commonwealth  and, 
at  the  same  time,  allowing  a  presumption  of 
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sanity  to  satisfy,  or  even  to  support,  that 
burden. 

SJC  upheld  denial  of  motion  to 
suppress  where  officer  had  probable  cause  to 
arrest  at  time  of  administering  sobriety  test 
where  only  reasonable  suspicion  was 
necessary;  defendant  did  not  have  a  right  to 
refuse  to  take  the  test.  Commonwealth  v. 
Biais,  428  Mass.  294(1998). 

A  police  officer  first  observed  the 
defendant's  automobile  traveling  above  the 
speed  limit  with  only  one  headlight 
illuminated.  After  stopping  the  defendant, 
who  was  alone  in  the  car,  the  officer 
detected  a  strong  odor  of  alcohol,  observed 
the  defendant's  eyes  to  be  red  and  glassy, 
and  heard  slurred  speech.  The  defendant 
responded  to  questioning  by  answering  that 
he  had  had  "a  couple  of  beers."  The  SJC 
found  that  these  facts  were  sufficient  to  find 
probable  cause  to  arrest.  The  officer 
arrested  the  defendant  after  administering 
the  four  standard  sobriety  tests. 

The  SJC  addressed  two  issues:  1 ) 
whether  an  officer  needs  probable  cause  to 
administer  the  four  standard  sobriety  tests; 
and  2)  whether  a  suspect  must  be  informed 
of  a  right  of  refusal  before  being  given  such 
tests.  Although  the  Court  found  that  this 
officer  had  probable  cause  to  arrest  prior  to 
administering  the  test,  the  Court  declared 
that  probable  cause  was  not  necessary. 
Reasonable  suspicion  justifying  a  Terry  stop 
is  sufficient  to  administer  field  sobriety 
tests.  A  sobriety  test  is  a  search,  and 
searches  under  Terry  are  justified  where 
there  is  concern  for  the  safety  of  the  officer 
or  others.  Because  a  drunk  driver  is  a 
menace  to  the  driving  public,  the  search  was 
lawful. 

Secondly,  the  Court  disapproved  of 


its  earlier  holding  in  Commonwealth  v. 
McGrail.  419  Mass.  774  (1995),  and  held 
that  a  defendant  does  not  have  a  right  to 
refuse  to  take  a  sobriety  test.  An  officer 
cannot,  however,  utilize  physical  force  or 
threats  to  compel  a  driver  to  take  the  tests. 
Compulsion  in  the  form  of  suspension  of  the 
driver's  license  is  permissible.  The  driver's 
refusal  to  take  the  test  remains  inadmissible 
against  the  driver. 

IV.  PROBATION  REVOCATION 

The  proper  remedy  for  appealing  a 
probation  revocation  is  to  move  under  Mass. 
R.  Crim.  P.  30  fa)  378  Mass.  900  (1979).  for 
release  from  unlawful  restraint.  The 
petitioner's  refusal  to  sign  the  probation 
conditions  constituted  a  violation  of 
probation.  Commonwealth  v.  Christian.  46 
Mass.  App.  Ct.  477(1999). 

The  defendant  placed  a  telephone 
call  to  the  home  of  a  woman  to  whom  he 
was  subject  to  a  "no  contact'  order  under  G. 
L.  c.  209A.  The  defendant  entered  a  guilty 
for  violating  that  c.  209A  order.  The  judge 
imposed  a  one  year  probation  period.  While 
still  in  jail  (on  an  unrelated  charge),  the 
defendant's  probation  officer  reviewed  what 
was  expected  of  the  defendant  and  informed 
the  defendant  that  his  probation  would  be 
revoked  if  he  contacted  the  victim  in  the 
future.  The  defendant  refused  to  sign  the 
conditions  of  probation  because  he  felt  the 
woman  would  fabricate  further  c.  209 A 
complaints  against  him.  The  defendant's 
refusal  to  sign  the  probation  conditions 
violated  his  probation.  The  probation  officer 
gave  the  defendant  notice  stating  this,  and 
after  a  revocation  hearing,  the  defendant  was 
ordered  to  serve  one  year  in  the  House  of 
Correction. 
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The  Appeals  Court  reviewed  this 
case  after  the  sentence  had  been  served,  but 
determined  that  the  issue  was  not  moot 
because  a  probation  revocation  may  have 
future  administrative  or  judicial 
consequences.  The  court  stated  that  the 
proper  remedy  for  challenging  a  probation 
revocation  is  to  move  under  Mass.  R.  Crim. 
P.  30  (a),  378  Mass.  900  (1979),  for  release 
from  unlawful  restraint.  The  Appeals  Court 
also  held  that  probation  is  the  result  of  a 
discretionary  act  of  the  sentencing  judge, 
who  employs  probation  for  purposes  of 
"rehabilitation  of  the  probationer  and 
protection  of  the  public."  Since  a  convicted 
person  is  not  entitled  to  probation,  it  follows 
that  the  same  person  is  not  in  a  position  to 
negotiate  the  conditions  of  probation. 


Furthermore,  the  Court  stated  that  whatever 
protection  may  arise  for  a  defendant  from 
collateral  estoppel  principles  in  the  common 
law  has  no  applicability  here  because  the 
probationary  sentence  the  defendant 
received  was  authorized  by  statute. 


Probation  revocation  does  not  put  the 
defendant  at  risk  of  a  second  prosecution. 
Krochta  v.  Commonwealth.  429  Mass.  711 
(1999). 

The  defendant  plead  guilty  to  the 
crime  of  larceny  over  $250,  G.  L.  c.  266, 
§30.  While  the  defendant  was  on  probation 
three  new  complaints  of  larceny  by  false 
pretenses  were  filed  in  three  other  courts.  A 
hearing  was  held  to  determine  whether  the 
defendant  had  violated  the  terms  of  his 
probation  in  light  of  the  new  charges.  The 
only  evidence  against  him  regarding  these 
charges  was  a  police  report.  The  judge 
granted  a  directed  verdict  and  found  that 
there  was  insufficient  evidence  to  conclude 
that  the  defendant  had  violated  the  terms  of 
his  probation  "based  on  those  new  offenses." 

The  defendant  then  moved  to  dismiss 
the  criminal  complaints  on  the  grounds  of 
double  jeopardy.  The  SJC  held  that  a 
probation  revocation  does  not  put  the 
defendant  at  risk  of  a  second  prosecution. 
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ASSISTANCE  AND  CONTACTS  AT  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 


Below  is  a  list  of  individuals  at  the  Office  of  the  Attorney  General  to  call  for  assistance.  The 
main  office  number  for  all  extensions,  listed  below  is  (617)  727-2200; 
TTY  (617)  727-4765.  The  office  address  is:  Office  of  the  Attorney  General,  One 
Ashburton  Place,  Boston,  MA  02108. 

This  publication  is  available  in  alternate  formats  for  persons  with  disabilities.  If  you  would 
like  your  copy  of  Attorney  General  Tom  Reilly's  Law  Enforcement  Newsletter  in  large 
print,  audio-tape  or  another  format,  please  contact  us. 

TO  CONTACT  ONE  OF  THE  FOLLOWING  INDIVIDUALS,  PLEASE  CALL 
617-727-2200  AND  ASK  FOR  THE  APPROPRIATE  EXTENSION. 


Ext. 

Tom  Reilly,  Attorney  General 2042 

Dean  Richlin,  First  Assistant  Attorney  General    2038 

LEN  EDITOR 

Elisabeth  J.  Medvedow   2822 

BUSINESS  AND  LABOR  PROTECTION  BUREAU 

David  Nalven,  Bureau  Chief 3209 

Anthony  Penski,  Deputy  Bureau  Chief 3239 

Barbara  Piselli,  Division  Chief,  Fair  Labor  and  Business  Practices  3292 

John  Ciardi,  Division  Chief,  Insurance  Fraud  Division 3233 

Nicholas  Messuri,  Division  Chief,  Medicaid  Fraud  Control  Unit 3405 

CRIMINAL  BUREAU 

Gerard  T.  Leone,  Jr.,  Bureau  Chief 281 1 

Kurt  N.  Schwartz,  First  Deputy  Bureau  Chief 2838 
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Mark  D.  Smith,  Senior  Litigation  Counsel    '. 2858* 

Pamela  L.  Hunt,  Division  Chief,  Appellate  Division    2826 

Det.  Lieutenant  Mark  Delaney,  Criminal  Investigations  Division    2510 

Carol  Starkey,  Division  Chief,  Economic  Crimes  Division    2860 

Martin  Levin,  Division  Chief,  Environmental  Crimes  Strike  Force .2812 

Paul  Stewart,  Director,  Financial  Investigation  Division    2870 

William  Bloomer,  Division  Chief,  Special  Investigation  and  Narcotics  Division    2512 

James  O'Brien,  Division  Chief,  Public  Integrity  Division   2813 

T.  Gregory  Motta,  Chief,  High-Tech  and  Computer  Crimes  Division   2917 

Mary  A.  Phillips,  Bureau  Attorney  for  Training  and  Administration 2868 

Elisabeth  J.  Medvedow,  Bureau  Attorney  for  Policy  and  Legislation 2822 

EXECUTIVE  BUREAU 

Dean  Richlin,  First  Assistant  Attorney  General 2038 

Pamela  Dashiell,  Legal  Counsel    '. : 2915 

Judith  Zeprun  Kalman,  Senior  Counsel (413)  784-1 240 

William  McAvoy,  Senior  Counsel    2018 

FAMILY  AND  COMMUNITY  CRIMES  BUREAU 

Beth  Merachnik,  Bureau  Chief  2550 

GOVERNMENT  BUREAU 

Alice  Moore,  Bureau  Chief , 2057 

Peter  Sacks,  Deputy  Bureau  Chief 2064 
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Judith  Yogman,  Division  Chief,  Administrative  Law  Division 2066 

James  Milkey,  Division  Chief,  Environmental  Protection  Division 3347 

David  Kerrigan,  Division  Chief,  Trial  Division    3310 

PUBLIC  PROTECTION  BUREAU 

Timothy  Shea,  Bureau  Chief 2040 

Richard  Cole,  Division  Chief,  Civil  Rights  Division    2928 

Freda  Fishman,  Division  Chief,  Consumer  Protection  /Antitrust  Division 2976 

Eric  Carriker,  Acting  Division  Chief,  Public  Charities 2118 

George  Dean,  Division  Chief,  Regulated  Industries  Division 3446 

WESTERN  MASSACHUSETTS  DIVISION 

Janice  Healy,  Chief,  Western  Massachusetts  Office (413)  784-1240 

Matthew  Shea,  Assistant  Attorney  General (413)  784-1240 
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